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1. Whether the court below erred in holding that a state, 
| in order to have standing to challenge administrative action, 
must have a proprietary interest in the subject matter regu- 
lated. 
2. Whether the court below erred in refusing to hold that 
a state, as parens patriae and on behalf of an industry 
| which the state attorney general is by law directed to defend 
against unlawful trade barriers, has standing to challenge 
' unlawful administrative action adversely affecting that in- 
dustry. 
3. Whether the court below erred in refusing to hold that 
the State of Minnesota, by its Attorney General, is a person 
- suffering legal wrong or adversely affected or aggrieved 
within the meaning of §10 of the Administrative Procedure 
| Aet by a regulation of the Secretary of Agriculture which 
| unlawfully restricts the marketing in a regulated marketing 
area of milk or milk products produced in other production 
areas of the United States. 
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IN THE 


Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,246 


StTaTH OF MINNESOTA EX REL. Miies Lorp, ATTORNEY GENERAL, 
Appellant, 

vs. 

Ezra T. BENSON, SECRETARY OF AGRICULTURE, | 


Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant commenced this action to review an order of 
the Secretary of Agriculture, issued on the 26th day of 
December, 1958, entitled: “Order Regulating the Handling 
of Milk in the Mississippi Gulf Coast Marketing Area” and 
designated Part 1014 in Title 7 CFR. 

Appellant asserted that the Secretary exceeded hig stat- 
utory authority in promulgating the order; that the chal- 
lenged provisions adversely affect the economy and the| dairy 
industry of Minnesota, and prayed for an order declaring 
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and adjudging the challenged provisions invalid. Jurisdic- 
tion of the district court was invoked under 28 U.S.C.A. 
$1337 and 5 U.S.C.A. §1009. 

- Appellee’s motion to dismiss on the grounds that the state 
lacked standing to maintain this action was granted by the 
court below on May 11, 1959. 

This is an appeal, docketed May 28, 1959, from an order 
of the United States District Court for the District of 
Columbia, entered on May 25, 1959, granting appellee’s mo- 
tion to dismiss. Jurisdiction of this Court is invoked under 
the provisions of 28 U.S.C.A. $1291. By its order dated 
August 27, 1959, this Court extended the time for filing 
appellant’s brief to September 8, 1959. 


STATEMENT OF THE CASE 


| On January 5, 1959, appellant, the State of Minnesota, 
acting through its Attorney General, instituted this action as 
parens patriae on behalf of its citizens and as representative 
of its dairy industry against the Secretary of Agriculture to 
challenge the lawfulness of certain provisions of Order No. 
114 dealing with the marketing of milk and milk products in 
the Mississippi Gulf Coast Marketing Area (J.A. 2). Order 
No. 114 appears as Part 1014 of Title 7, Chapter IX of the 
Code of Federal Regulations and became effective January 1, 
1959 (J.A. 47). 


In its petition for review appellant asserted that certain 
provisions in Order No. 114 unlawfully prohibit or limit 
the marketing in the Gulf Coast Marketing Area of milk 
and milk products produced in other production areas of 
the United States, contrary to the explicit provisions of §8c 
(5)(G) of the Agricultural Marketing Agreement Act of 
1937, as amended. Act of August 24, 1935, c. 641, §5, 49 
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Stat. 753 as reenacted by Act of June 3, 1937, c. 296, $1, 50 
Stat. 246 as amended, 7 U.S.C.A. §608¢(5)(G). The pur- 
pose and design of the challenged provisions is to prohibit 
or limit handlers in the area regulated by the order from 
purchasing lower cost milk supplies in other production 
areas of the United States. The challenged provisions also 
discourage handlers regulated under the order from pur- 
chasing nonfat dry milk powder produced in other produc- 
tion areas and using such powder in fluid products in the 
regulated marketing area. The use of such nonfat dry milk 
powder in fluid milk products would permit regulated 
handlers to obtain their milk supplies at a cost below that 
established by the marketing order. The challenged pro- 
visions are designed to eliminate this cost advantage (J A. 7) 

Minnesota ranks second among the states in total milk 
production (J.A.4). Of this production about 85% must be 
marketed in interstate trade in some form. Barriers to inter- 
state trade in dairy products adversely affect the economy 
of the State of Minnesota (J.A.4). The Attorney General 
of the State of Minnesota is charged by law with the duty 
to seek judicial redress against unlawful regulatory action 
which burdens interstate trade in dairy products (J.A. 4). 

Appellant asserted in its complaint that §8c(5)(G) of 
the Agricultural Marketing Agreement Act of 1937, as 
amended, confers upon any production area of the United 
States the right to be free from the kinds of burdens chal- 
lenged herein (J.A.6). That section is a limitation on the 
authority of the Secretary of Agriculture under the Act and 
is designed for the protection of other production aneas of 
the United States. Appellant asserted that in disregarding 
the prohibition of §8¢(5)(G) of the Act, the Secretary has 
violated a statutory provision designed for appellant's pro- 
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tection. Therefore appellant may avail itself of the protec- 
tions of the court under its general jurisdiction to prevent 
a legal wrong and also by virtue of §10 of The Administrative 
Procedure Act. 

Appellee moved to dismiss on the grounds that appellant 
lacked standing to sue and that it failed to assert an interest 
deserving of judicial protection or, in the alternative, for 
summary judgment (J.A.9). Appellant answered by a cross- 
motion for summary judgment (J.A. 86) claiming that the 
, challenged provisions were, on their face, unlawful and 
, that appellant was entitled to judgment as a matter of law 
(J.A. 86). 

Appellee’s motion to dismiss was granted by Judge Holt- 
_ 2off on the grounds that the state did not have a proprietary 
interest in the dairy industry and therefore lacked stand- 
ing to maintain this action (J.A.91). This appeal was 
taken from the order dismissing appellant’s petition for ad- 
ministrative review. 


STATUTES INVOLVED 


Section 8¢(5)(G) of the Agricultura] Marketing Agree- 
Ment Act of 1937, as amended (7 U.S.C.A. §608¢(5)(G)): 

“No marketing agreement or order applicable to 
milk and its products in any marketing area shall pro- 
hibit or in any manner limit, in the case of the products 
of milk, the marketing in that area of any milk or 
product thereof produced in any production area in the 
United States.” 


Section 10 of the Administrative Procedure Act (5 U.S.C. 
A. $1009) : 
“Except so far as (1) statutes preclude judicial re- 


view or (2) agency action is by law committed to agency 
discretion. 
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“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant stat- 
ute, shall be entitled to judicial review thereof. 

“(b) eee 

“(c) Every agency action made reviewable by stat- 
ute and every final agency action for which there is no 
other adequate remedy in any court shall be subject to 
judicial review. * * *” 


STATEMENT OF POINTS 


1. The district court erred in holding that the appellant 
lacked standing to sue and to maintain this action, 

2. The district court erred in refusing to rule that §10 of 
the Administrative Procedure Act conferred on appellant 
the right to maintain this action. 

3. The district court erred in holding that a sovereign 
state cannot maintain this action as parens patriae on be- 
half of its citizens, and that some proprietary interest in the 
state must be asserted before such a suit can be maintained. 

4. The district court erred in dismissing the complaint 
and in refusing to consider or decide the merits of the con- 
troversy between the parties. 


SUMMARY OF ARGUMENT 


The purpose and the policy of the Agricultural Mar- 
keting Agreement Act of 1937 is to alleviate chaotic market- 
ing conditions by promoting and encouraging interstate 
commerce in the products regulated by that Act. Section 
8e(5)(G@), by its terms and by its legislative history and 
judicial construction, is intended to prohibit the Secretary 
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| from placing barriers in the way of the interstate flow of 
milk and milk products. 

The purpose and effect of the challenged provisions is to 
insulate the marketing area regulated by Order No. 114 
_ against the competition of milk and dairy products produced 
in other production areas of the United States. The provisions 
are designed, avowedly, to prefer local milk supplies and 
to discriminate against supplies from other areas by remov- 
ing the competitive advantage which a handler might obtain 
by purchasing milk outside of the local production area. 
| Minnesota ranks second among the states in total milk 
production, 85% of which must be marketed in interstate 
trade in some form. Its Attorney General is charged with 
the statutory duty to seek judicial redress against unlawful 
, actions which burden interstate trade in dairy products. The 
\challenged provisions presently limit or prohibit the inter- 
area marketing of appellant’s dairy products and impede the 
establishment of new markets for the products of its dairy 
technology. 

A state, as parens patriae, has standing to vindicate the 
economic interest of its citizens against unlawful and dis- 
criminatory trade barriers. The state is not a mere volunteer 
\nor a nominal plaintiff. Nor is the state required to have a 
‘proprietary interest in the subject matter of the suit. Min- 
nesota’s legislature has determined that the dairy industry 
‘affects the prosperity and welfare of the state as a whole, 
thereby conferring on appellant the right to maintain this 
action. 

A justiciable controversy is presented by appellant’s claim 
that it is denied access to the channels of commerce by regu- 
latory action in excess of statutory authority. Unlawful fore- 
closure from the channels of commerce constitutes a legal 
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wrong. In addition, §8c(5)(G) creates in appellant and the 
industry which it represents a protectable legal interest. 
Interference with that interest by unlawful regulatory action 
confers standing to sue. 

Standing to maintain this action is conferred on appel- 
lant also by §10 of the Administrative Procedure Act. The 
challenged regulations constitute reviewable agency action 
within the meaning of that Act. Appellant is a person suf- 
fering legal wrong in that it is deprived of the right to 
engage in interstate commerce free of unlawful restraints. 
Furthermore, the Act itself recognizes appellant’s right to 
be free from discriminatory provisions adversely affecting 
the several production areas of the United States. Appellant 
is therefore a person adversely affected or aggrieved “within 
the meaning of [a] relevant statute” and theretore has a 
right to maintain this action. 

By bringing itself within the protection of the aforemen- 
tioned statutes, appellant has standing to vindicate not only 
its own interest, but the public interest as well. Those who 
benefit from discriminatory regulations which insulate them 
from competition are not likely to challenge their Jawful- 
ness. Unless appellant or others similarly situated are per- 
mitted to challenge unlawful regulatory action affecting 
the national public interest, it is likely that such regulations 
would remain unreviewed to the detriment of the public as 
a whole. 
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ARGUMENT 


‘1. The Act Prohibits the Secretary From Placing 
Barriers in the Way of Interstate Flow of Milk 
and Milk Products. The Challenged Provisions 
Ignore That Prohibition and Are Therefore 
Unlawful. 


The order granting appellee’s motion to dismiss admits as 
true appellant’s claim that the challenged provisions of Or- 
\der No. 114 are unlawful by virtue of the limitations on the 
‘Secretary’s power contained in §8¢(5) (G). That section pro- 

vides: 
“No marketing agreement or order applicable to milk 


and its products in any marketing area shall prohibit 
or in any manner limit, in the case of the products of 


milk, the marketing in that area of any milk or product 
thereof produced in any production area in the United 
States.” 


Paragraph (G) of §8c(5) is known as the Andresen amend- 
‘ment and was placed in the bill prior to enactment into law 
at the insistence of Representative August Andresen of Min- 
‘nesota who was fearful lest the Secretary be given the power 
to set up trade barriers in agricultural products. See 79 
Cong. Rec. 9462, 9572 (1935). 

_ The purpose and intent of §8c(5)(G) was discussed 
‘by Justice Jackson in Hood & Sons v. Du Mond, 336 U. S. 525. 
iThe State of New York had denied Hood a permit to buy addi- 
|tional milk supplies from New York producers for shipment 
into the Boston area. The grounds for denial were to “pro- 
\tect and advance local economic interests”. New York’s regu- 
\latory scheme was similar in plan and purpose to the federal 
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Act. It contended that “* * * such restraint or obstruction 
as its order imposes on interstate commerce does not violate 
the Commerce Clause because the State regulation coin- 
cides with, supplements and is part of the federal regulatory 
scheme.” (336 U. S. 525, 540-545) In rejecting this argu- 
ment, Justice Jackson said at page 542: 

“When it is considered that the Federal Act was 
passed expressly to overcome ‘disruption of the orderly 
exchange of commodities in interstate commerce’ and 
conditions found to ‘burden and obstruct the normal 
channels of interstate commerce,’ 7 U.S.C. §601, it seems 
clear that we can not sustain the State’s argument that 
its restrictions here involved supplement and SEE? the 
federal scheme. 

“Moreover, we can hardly assume that the challenged 
provisions of this order advance the federal schéme of 
regulation because Congress forbids inclusion of such 
a policy in a federal milk order, (Citing s8e(5) (G)). 

Ce ee 

“These sections and reports indicate that it is the 
deliberate policy of the Congress to prevent federal of- 
ficers from placing barriers in the way of the inter- 
state flow of milk. * * * The purpose as expressed in 
$1, T U.S.C. §601, is to avoid conditions which burden 
and obstruct the normal channels of interstate com- 
merce. The object of the federal program to raise and 
stabilize the price of products was to stimulate inter- 
state commerce. The order of the Commissioner avows 
itself to have the opposite effect. It can claim neither 
federal sponsorship nor congressional sanction.” 


The Findings and Conclusions of the Secretary which were 
published in the Federal Register together with the decision 
with respect to the proposed marketing agreement and or- 
der (23 Fed. Reg. 8798) indicate that the avowed purpose 


of the challenged provisions is to discourage handlers regu- 
| 
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lated by the order from purchasing other source milk. 23 Fed. 
Reg. 8802-8804. (J.A. 32-44) This objective, set out in the 
_ Findings, is effectuated by provisions which require a handler 
who purchases milk or milk products from an out of area 
| producer at a cost less than that established by the order 
_ to pay a compensatory payment or “penalty”, Kass v. Bran- 
nan, 196 F. (2d) 791 (2d Cir.) into the market pool for dis- 
_ tribution among the producers associated with the market 
area. The amount of this “penalty” is measured by the dif- 
, ference between the Class I or fluid milk price minus the 
Class II or manufacturing milk price established by the 
_ order multiplied by the volume of milk purchased outside of 
the market area (J.A. 41). 


2. Appellant’s Interest in the Dairy Industry Is 
Substantial and Is Adversely Affected by the 


Challenged Provisions of Order No. 114. 


Minnesota ranks second among the states, on a par with 
_ New York, in total milk production.* The annual farm cash 
receipts from marketing of all milk and cream amounted 
_in 1957 to approximately 280 million dollars.? Of this total 
production, only about 15% can be consumed within the 
State as milk, cream, butter, dry milk and other dairy prod- 
ucts. The remaining 85% must be marketed in the channels 
of interstate or foreign trade.® 
_ In 1957, dairy farmers in the United States received an 
average price of $4.10 per cwt. for all milk and cream mar- 


Milk Production, U.S.D.A., A.M.S., Feb. 13, 1959; The Dairy 
Situation, A.M.S., U.S.D.A., Nov. 1958. 

*Milk Farm Prod. Disposition and Income, U.S.D.A., A.MS., 
April, 1958. 

, “These figures are derived from U.S.D.A. Average Consumption 

, and U.S. Dept. of Commerce population estimates. The Dairy 

_ Situation, November, 1958. 
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keted.* An analysis of returns indicates a range from a 
high of $7.04 per cwt. in Florida to a low of $2.44 per ewt. 
in North Dakota. The Minnesota average was $3.07 per ewt. 
for milk marketed in all forms. While ranking second in 
terms of total production, Minnesota ranks fifth in terms 
of gross income from dairying. The disparity may be em- 
phasized by the fact that Florida produces only one-ninth 
as much milk as Minnesota, but receives for that milk al- 
most one-third of Minnesota’s total gross income from dairy- 
ing. 


An increase of 25 cents per cwt. in the price paid to Min- 
nesota farmers by plants and dealers would, when applied 


to Minnesota’s total production, yield her dairy farmers an 
additional annual income of $18,875,000. | 

There are over 50 major markets in the United States 
where the price of milk for bottling purposes exceeds the 
price paid by dealers in Minnesota by more than the cost 
of transportation to those markets.5 Such markets are not 
responsive to price competition because of intermarket bar- 
riers which take the form of restrictive sanitary regulations, 
state milk control laws, and certain provisions of the fed- 
eral market orders.® : 

In 1957, Minnesota produced over one-fourth of the na- 
tion’s annual production of nonfat dry milk powder.’ This 
production represented a value at wholesale of about 75 
million dollars.» The production and marketing of dry 
eo | 
5Fluid Milk and Cream Report, U.S.D.A., March, 1959. | 
®See Regulations Affecting the Movement and Merchandising of 

Milk, U.S.D.A., A.MS., Marketing Research Report No. 98 
eatin of Manufactured Dairy Products, U.8.D.A., A. M.S., 
October, 1958. 


SBased on average prices reported by The Dairy Situation, 
U.S.D.A., A.MLS. 
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milk powder is of tremendous importance to the State of 
Minnesota because it permits producers and processors 
to overcome the economie disadvantage of location, which 
attends the movement of fluid milk to distant markets. 

Barriers to market entry permit those within the pro- 
tected market to ignore alternative sources of supply and 
extract a monopoly price. Where a milkshed is protected 
either by a sanitary or economic barrier, artifically high 
fluid milk prices may be maintained. The excess produc- 
tion induced by the higher fluid milk price is processed into 
manufactured products and dumped onto the national mar- 
kets, thus depressing the price of manufactured dairy prod- 
ucts. The Secretary of Agriculture is required by law to sup- 
port the price of milk at levels between 75 and 90 percent 
of parity by purchase and withdrawal from the market of 
manufactured dairy products such as butter, cheese and 
nonfat dry milk powder. 7 U.S.C.A. §1446(c). If midwestern 
fluid milk had free access to the large centers of consump- 
tion, uneconomic production in those areas would disappear. 
Since the national surplus amounts only to about 5% of 
total production, it is likely that the Secretary of Agricul- 
ture and the taxpayers would be relieved of the necessity 
of purchasing surplus dairy products under the support pro- 
gram, while consumers would enjoy the benefits of lower 
prices. The result could be an increase in consumption of 
milk and an increase to midwestern farmers in returns from 
dairying. 

Federal order restrictions such as those challenged herein 
are cumulative in their adverse effect on Minnesota’s dairy 
industry. The mere presence of area competition has in- 
duced producers to:seek the protections of a federal order 
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instead of responding and adjusting to such competition. ° 
Similar restrictive provisions, when applied to the approxi- 
mately eighty federal market orders affecting over two-thirds 
of the total volume of milk consumed in urban areas in this 
country, restrict the movement of fluid milk between the 
several production areas of the United States, raise | prices 
within the protected areas, lower consumption and | result 
cumulatively in uneconomic surplus disposal to the govern- 
ment under the support program of manufactured milk 


products. | 


See, e.g., recent hearings on proposed federal order for Washing- 
ton, D.C. Marketing Area wherein the Secretary, in reco amend- 
ing the establishment of a regulated market, stated at 23 Fed. 
Reg. 3721: 

“Because of the distances that eastern fluid markets are from 
areas of alternative supply in the Midwest, the price for milk for 
fluid uses in eastern markets is higher in relation to manufactur- 
ing milk values than is the case in the Midwest. Under such 
circumstances there might be an incentive for dealers in un- 
regulated adjacent markets to seek a Class I outlet in the 'Wash- 
ington market for temporary or seasonal surpluses in excess of 
their local market needs. Because of the substantial number of 
Government installations in the area which procure their milk 
supplies on a competitive bid basis for relatively short Periods 
there is a considerable opportunity, unless appropriate safe- 
guards are provided, for such unregulated dealers to market 
milk excess to their local needs at prices below the value of milk 
for fluid uses. They may do this by bidding off available con- 
tracts at such Government installations. This situation jwould 
be a serious disruptive factor to orderly marketing in the 
Washington marketing | area. It is essential, therefore, that the 
order be constructed in a manner which "will safeguard the 
market from serving as a surplus disposal area for suronndlang 
markets.” (Emphasis supplied.) 
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| 3. A State, as Parens Patriae, Has Standing to Vin- 
dicate the Economic Interest of Its Citizens 
Against Unlawful and Discriminatory Trade 
Barriers. 


By enacting Laws of Minnesota 1955, ¢. 840, §1, M. S. A. 

$8.18, the Minnesota Legislature determined that the right 

, of the dairy industry to market its products in interstate 

trade free of discriminatory barriers is a matter of interest 

and concern to the economy of the State of Minnesota and 

_ therefore to the state as a whole. The enactment directs the 

Attorney General 

«* * * to take such action as he deems necessary in 

order to contest or oppose existing statutes, ordinances, 

regulations, orders or other trade barriers which may 

restrict the sale in other states of milk or other dairy 

products produced in Minnesota; to study and investi- 

gate problems concerning the free movement of milk and 

other dairy products in interstate commerce and to pre- 

sent the results thereof to such legislative and execu- 

tive agencies of the federal government and the several 

states, such studies, investigations and presentations to 

executive and legislative agencies to be made either in- 
dividually or jointly with others.” 


It has long been settled that the federal government may 
confer upon its officers the right to invoke the aid of the 
courts to protect its citizens against wrongs affecting the 
public at large even though the government has no pro- 
.prietary interest in the matter. In re Debs, 158 U. S. 564, 
584-586. The same principle announced by that case applies 
with equal cogency to a political unit of the state charged 
‘with the administration or enforcement of a state policy. 
Georgia v. Pennsylvania R. R. Co., 324 U. S. 489; New York 
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v. U. 8., 65 F. Supp. 856 (D.C.N.D.N.Y.), affirmed 331 U. S. 
284; Georgia v. Evans, 316 U. S. 159; Pennsylvania v. West 
Virginia, 262 U. S. 553; Hopkins v. Cleary, 296 U. S. 315; 
People of the State of California v. U. S., 180 F. (2d) 
596 (9th Cir.) ; Florida Citrus Commission v. U. S., 114 F. 
Supp. 420 (D.C.S.D. Florida), judgment vacated on other 
grounds sub nom., Secretary of Agriculture v. U. 8., 347 
U. S. 645; State of Tennessee v. U. 8., 284 F. 371 (D. C.M.D. 
Tenn.) ; City of Nashwille v. U. 8., 155 F. Supp. 98 (D. C.M.D. 
Tenn. ), and cf. U. 8. ex rel. Chapman v. F.P.C., 345 UV. 8. 153 ; 
zs 8. v. Public Utilities Commission, 80 App. D.C. 227 , 151 
F. (2d) 609. 

Appellant is not a mere volunteer or nominal plaintif® 
suing for the benefit of particular individuals. Oklahoma v. 
Atchison, T. & 8. F. R. R. Co., 220 U. 8. 277. Here, the 
Minnesota Legislature has made it a matter of sovereign 
concern that its dairy industry will not be unlawfully fore- 
closed from the channels of commerce. 

Nor should appellant be denied access to the courts on 
the grounds that it does not sue to protect a proprietary 
interest of its own. In Georgia v. Pennsylvania R. 'R. Co., 
supra, at page 450, the Court said: | 

“It seems to us clear that * * * Georgia may main- 
tain this suit as parens patriae acting on behalf of her 
citizens though here, as in Georgia v. Tennessee Copper 
Co., supra, p. 237, we treat the injury to the rete as 
pr Ss merely as a ‘makeweight.’ * * * 

“Tf the allegations of the bill are taken as fecal the 
economy of Georgia and the welfare of her citizens 
have seriously suffered as the result of this | alleged 
conspiracy. * * * Georgia as a representative of the 
public is complaining of a wrong which, if proven, lim- 
its the opportunities of her people, shackles het indus- 
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tries, retards her development, and relegates her to an 
inferior economic position among her sister States. These 
are matters of grave public concern in which Georgia 
has an interest apart from that of particular individuals 
who may be affected. Georgia’s interest is not remote; 
it is immediate. If we denied Georgia as parens patriae 
the right to invoke the original jurisdiction of the Court 
in a matter of that gravity, we would whittle the con- 
cept of justiciability down to the stature of minor or 
conventional controversies. There is no warrant for such 
a restriction.” 


Appellant asserts that the holding of the Supreme Court 
in the Georgia case is dispositive of the issue herein and 
requires a reversal of the order of the Court below which 
dismissed appellant’s petition on the grounds that it did not 
have a proprietary interest in the dairy industry (J.A. 91). 


' The District Court’s reference to Massachusetts v. Mellon, 
_ 262 U.S. 447, and Florida v. Mellon, 273 U. S. 12 (J.A. 90), 
_ as denying the state’s right to sue is clearly inapposite. Those 
; cases held that a state cannot maintain a suit either to pro- 
tect its political rights or as parens patriae to protect citi- 
_ zens of the United States against the operation of a federal 
law. But in the case at bar “there is involved no question of 
distribution of powers between the state and the national 
‘government as in Massachusetts v. Mellon, and in Florida v. 
Mellon, supra.” Georgia v. Pennsylvania R. R. Co., supra, 
at p. 445. 
The Georgia case holding on the question of standing was 
followed in New York v. U. S., 65 F. Supp. 856 (D.C.N.D. 
N.Y.) affirmed 331 U. S. 284, and in City of Nashville v. U. 8., 
155 F. Supp. 98 (D.C.M.D. Tenn.). In New York v. U. 8., 
the state brought suit to enjoin and set aside orders of the 
I.C.C. claimed to be discriminatory against the geographic 
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areas represented by the plaintiff states. Section 3(1) of the 
Interstate Commerce Commission Act prohibits discrimina- 
tions in rates which result in a preference or advantage to 
any region, district or territory. 49 U.S.C.A. §3(1). The 
Commission contended in the District Court that the plain- 
tiff states had no standing to sue as parens patriae but only 
as shippers and receivers of freight. Rejecting this asser- 

tion, the District Court stated : | 
«* * * But all the States who are parties are political 
entities which are also regions or districts within the 
rate-making territories involved and they are directly 
affected as such and have an interest in behalf of their 
citizens and communities above and apart from the 
rights of any particular shipper or receiver of freight 
to a continuance of existing rates or the maintenance 
of others. This we think distinguishes such cases as 
Oklahoma v. Atchison, T. & S. F. R., 220 U. S. 277, 286, 
*** and gives these States standing to sue as; parens 
patriae to preserve or enhance the welfare of their citi- 
zens by securing to them the proper administration of 
federal laws under the principles applied in Georgia 

v. Pennsylvania R., 324 U. S. 439 * * *.” 

| 
4. A Justiciable Controversy Is Presented by Appel- 
lant’s Claim That the Challenged Regulations Are 
in Excess of Statutory Authority and Result i ina 

Barrier to Market Entry. 


A justiciable controversy under Article III, §2 of the Con- 
stitution is presented when it is asserted that the conduct 
of another invades a legally protected interest of a kind 
recognized at common law, Perkins v. Lukens Steel Co., 310 
U. 8. 118, 125, or a protected legal interest created by stat- 
ute. Georgia v. Evans, 316 U. S. 159—and ef. Chicago Junc- 
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| tion Case, 264 U. S. 258. The complainant need not be 2 
private party; it may be the United States, U. S. ex rel. 
Chapman v. F.P.C., 345 U. S. 153; U. 8. v. 1.0.C., 337 U.S. 
426; a state, Georgia v. Pennsylvania R. Co., supra, or & 
municipality, City of Pittsburgh v. F.P.C., 99 App. D.C. 113, 

| 237 F. (2d) 741; City of New York v. U. S., 272 F. 768 
(E.D.N.Y.). 

A litigant ordinarily has standing to challenge govern- 

mental action of a sort that, “if taken by a private person, 
, would create a right of action cognizable by the courts. 
* * * Or standing may be based on an interest created by 
the constitution or a statute.” Anti-Fascist Committee v. 
| McGrath, 341 U. S. 123, 152 (Frankfurter, J. concurring 
opinion ). 

Unwarranted discrimination resulting in exclusion from 


the channels of trade constitutes legal injury. Georgia v. 
Pennsylvania R. Co., supra; A. E. Staley Mfg. Co. v. Secre- 
tary of Agriculture, 120 F. (2d) 258 (7th Cir.). In the Staley 
,case, the Court in upholding petitioner’s standing said the 
company “has suffered and will * * * suffer a direct injury 
‘in being deprived of a part of its right to engage in inter- 
state commerce”. 


The courts have held it unreasonable per se to foreclose 
competitors by agreement from any substantial market. 
Standard Oil Co. of California v. U. S., 337 U. S. 293. Though 
certain price-fixing and market exclusion devices are per- 
mitted under the Agricultural Marketing Agreement Act, 
arrangements which are outside of the scope of the anti- 
trust exemption provided for in §Sb (7 U.S.C.A. 608b) of 
that Act have been declared unlawful. U. 8. v. Borden, 308 
U. S. 188; see, also, Maryland-Virginia Milk Prod. Ass’n. 
v. U.8.,90 App. D. C. 14, 193 F. (2d) 907; U.S. v. Maryland- 
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Virginia Milk Prod. Ass’n., 85 App. D. C. 180, 179 F. (24) 
426. Recently it was held that an organization of milk pro- 
ducers that acquired distribution facilities for the purpose 
of foreclosing a market to other producers violated g$1 and 
3 of the Sherman Act and $7 of the Clayton Act. U. S. v. 
Maryland-Virginia Milk Prod. Ass’n., Inc., 167 F. Supp. 45 
(D.C.D.C.) ; 167 F. Supp. 799 (D.C.D.C.), and 168 F. Supp. 
880 (D.C.D.C.). When the United States, by unlawful regu- 
latory action, places restrictions on interarea trade, those 
injured are afforded relief by the courts. In the recent case 
of Denver Union Stock Yard Co. v. Producers Livestock Mar- 
keting Association, 356 U. S. 282, the Court struck down 
regulations sanctioned by the Secretary of Agriculture under 
the Packers and Stockyards Act, 7 U.S.C.A. §181 et seq. The 
regulations complained of gave the Denver Stock Yard Co. a 
virtual monopoly in the marketing of all livestock produced 
within the “normal marketing area” of the Denver yard. The 
Court found that the plain words of the Act prohibited the 
promulgation of the discriminatory regulations that would 
have permitted stockyard owners to compel marketing agen- 
cies to enter into exclusive dealing arrangements.| (356 
U.S. at 288) 

Appellant relies for standing to maintain this action not 
only on the foregoing common law and statutory right to 
be free from unlawful restraints on commerce, but also on 
the specific protections of §8c(5)(G) of the Agricultural 
Marketing Agreement Act of 1937, as amended. That section 
confers upon appellant and the industry which it repre- 
sents a protectable legal interest and therefore standing to 
challenge unlawful regulatory action affecting that interest. 
Cf. Stark v. Wickard, 321 U. S. 288. In the Stark case, a 
group of producers instituted a class action in the United 
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States District Court for the District of Columbia to enjoin 
_ the Secretary from making certain deductions from the mar- 
_ ket pool. The deductions reduced the amount received by 
| the producers. The statute, while providing for review of 
other sections of the order by regulated handlers, makes 
| NO provision for review of the type there involved. The Court 
| first noted at page 303 that “The statute and Order create 
a right in the producer to avail himself of the protection 
of a minimum price afforded by Governmental action. Such 
a right created by statute is mandatory in character and 
: obviously capable of judicial enforcement.” The Court then 
, went on to consider the circumstances under which persons 
claiming injury by virtue of unlawful regulatory action 
may be granted standing to pursue their claims. At pages 
306-308, the Court stated : 

«“* * * To reach the dignity of a legal right in the 
strict sense, it must appear from the nature and char- 
acter of the legislation that Congress intended to create 
a statutory privilege protected by judicial remedies. 
Under the unusual circumstances of the historical de- 
velopment of the Railway Labor Act, this Court has re- 
cently held that an administrative agency’s determina- 
tion of a controversy between unions of employees as to 
which is the proper bargaining representative of certain 
employees is not justiciable in federal courts. (Citation 
omitted) Under the same Act it was held on the same 
date that the determination by the National Mediation 
Board of the participants in an election for representa- 
tives for collective bargaining likewise was not subject 
to judicial review. (Citation omitted) This result was 
reached because of this Court’s view that jurisdictional 
disputes between unions were left by Congress to media- 
tion rather than adjudication. 320 U. S. 302 and 337. 
That is to say, no personal right of employees, enforcible 
in the courts, was created in the particular instances 
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under consideration. 320 U. S. 337. But where rights of 
collective bargaining, created by the same Railway La- 
bor Act, contained definite prohibitions of conduct or 
were mandatory in form, this Court enforced the rights 
judicially.” (Citations omitted ) 
| 
In upholding the standing of the producers to challenge 
the unlawful deduction the Court concluded by stating at 
page 309: | 
«* * * When, as we have previously concluded in this 
Opinion, definite personal rights are created by federal 
statute, similar in kind to those customarily treated in 
courts of law, the silence of Congress as to judicial re- 
view is, * * * not to be construed as a denial jof au- 
thority to the aggrieved person to seek appropriate re- 
lief in the federal courts in the exercise of their ani 
jurisdiction. * **” 


And at page 310: | 

“It is suggested that such a ruling puts the agency 
at the mercy of objectors, since any provisions of the 
Order may be attacked as unauthorized by each pro- 
ducer. To this objection there are adequate answers. 
The terms of the Order are largely matters of adminis- 
trative discretion as to which there is no justiciable 
right or are clearly authorized by a valid act. (Citation 
omitted) * * * The expenses of litigation deter frivo- 
lous contentions. If numerous parallel cases are filed, 
the courts have ample authority to stay useless litiga- 
tion until the determination of a test case. (Citation 
omitted) Should some provisions of an order be held to 
exceed the statutory power of the Secretary, it is well 
within the power of a court of equity to so mold a 
decree as to preserve in the public interest the opera- 
tion of the portion of the order which is not attacked 
pending amendment.” 
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Stark v. Wickard, supra, is a leading case on the question 
of standing and reviewability. See, e.g., United Public Work- 
ers v. Mitchell, 330 U. S. 75; U. S. v. I. C. C., 337 U.S. 426, 
and Leedom v. Kyne, 79 8. Ct. 180, wherein it has been cited 
and followed. In the last cited case, the Supreme Court noted 
the difference between regulatory action challenged as unrea- 
sonable, though within statutory authority, and an allega- 
tion that an agency has acted wholly without authority. 
The latter case is within the general jurisdiction of courts 
notwithstanding the existence of a provision for adminis- 
trative review, and such rights as may be conferred by the 
Act involved will be protected by the courts. As Justice 
Frankfurter stated in Anti-Fascist Committee v. McGrath, 
341 U. S. 128, 157: “The objection to judicial restraint of 
an unauthorized exercise of powers is not weighty.” 

Where a statute confers upon a governmental officer a 

, duty to defend an industry against unlawful or injurious 

, Tegulations, or where such a statute empowers an officer to 

_ take affirmative action to promote and encourage the activity, 

_ he has standing to assert the interests of that industry in a 
judicial proceeding. 

In U. 8. ex rel. Chapman v. F.P.C., 345 U. S. 153, the 
Secretary of the Interior was held to have standing to chal- 

, lenge the validity of an order affecting public power projects 
by virtue of his statutory duty to act as sole marketing 
agent of the power developed and to encourage the wide- 

_ Spread use of such power at the lowest possible rates to con- 

, sumers. In Florida Citrus Commission v. U. S., 114 F, Supp. 

, 420, judgment vacated on other grounds sub nom., Secre- 
tary of Agriculture v. U. &., 347 U. S. 645, the Secretary 

_ Was permitted to intervene on behalf of the affected agri- 

_ cultural interests. The Agricultural Marketing Agreement 


| 
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Act of 1946, 7 U. 8. C. A. §1622(j), authorizes the Secre- 
tary of Agriculture “[t]o assist in improving transportation 
services and facilities and in obtaining equitable and rea- 
sonable transportation rates and services and adequate 
transportation facilities for agricultural products and farm 
supplies by making complaint or petition to * * ” the 
several federal regulatory agencies involved. There has nev- 
er been any question of the Secretary’s standing in such 
cases notwithstanding his total lack of a proprietary inter- 
est in the subject matter. See Isbrandtsen Co., Inc. v, U. S., 
et al., 96 F. Supp. 883 (D.C.S.D.N.Y.). | 


5. The Administrative Procedure Act Confers Upon 


Appellant the Right to Bring This Action. 


: | . 
A. The Act conters a right to sue on persons dis- 
closing adverse effect in fact. | 


The law of standing appears to be troubled most by “the 
confusion about the question whether an adverse effect in 
fact is enough to confer standing, or whether a deprivation 
of a legal right is required. A portion of the same question 
is the question whether the plaintiff must assert deprivation 
of a legal right in order to satisfy the constitutional re- 
quirement of case or controversy. ” 3 Davis, Administrative 
Law Treatise (1958), §22.04, pp. 216-217. 

In Part 3 above, appellant asserted that the challenged 
provisions of Order No. 114 invade a legally protected right 
and therefore constitute a “legal wrong”. But a right to sue 
may be conferred by a statute granting “persons aggrieved” 
or “adversely affected” a right to seek judicial review 
even though they have been deprived of no “legal right”. 
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F.C.C. v. Sanders Bros. Radio Station, 309 U. S. 470; 
| Scripps-Howard Radio, Inc. v. F.C.C., 316 U. S. 4. 

In the Sanders case the question was the standing of a 
radio station, which would be economically injured by com- 
| petition, to challenge the grant of a construction permit for 
a new station. In upholding Sanders’ right to sue, the Court 
said at page 477: 

“Congress * * * may have been of opinion that one 
likely to be financially injured by the issue of a license 
would be the only person having a sufficient interest 
to bring to the attention of the appellate court errors 
of law in the action of the Commission in granting the 
license. It is within the power of Congress to confer 
such standing to prosecute an appeal. 

“We hold, therefore, that the respondent had the 
requisite standing to appeal and to raise, in the court 
below, any relevant question of law in respect of the 
order of the Commission.” 


The principle is now firmly established in the Supreme 
Court of the United States that one whose only interest in 
‘attacking administrative action is to avoid competition has 
standing to challenge administrative action even though no 
“legal right” is invaded. But the Court did not stop there. 
iIt was asserted in the Sanders case that “economic injury” 
iwas not shown and therefore Sanders could not claim to be 
i“a party aggrieved” entitled to challenge the Commission. 
The Court answered this argument by noting that the pur- 
‘pose of the F.C.C. Act is not to protect a licensee against 
eompetition, but rather to protect the public. The doctrine of 
the Sanders case was developed further in Scripps-Howard 
Radio, Inc. v. F.C.C., 316 U. S. 4. The issue in that case was 
whether a competing radio station has standing to seek a 
stay of an order and judicial review of agency action. Here 
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| 
the Court said at 316 U. S. 14 that such private litigants 
have standing “as representatives of the public interest” to 
contest agency action. : 

In Associated Industries of New York v. Ickes, 134 F. (2d) 
694, 704 (2d Cir.), dismissed as moot 320 U. 8. 707 = the mean- 
ing of the Sanders and Scripps-Howard cases was explained 
in relation to the doctrine of “standing to sue” in the follow- 
ing words: | 

“* * * we believe that the usual ‘standing to sue’ cases 
can be reconciled with the Sanders and Scripps-Howard 
cases, as follows: While Congress can constitutionally 
authorize no one, in the absence of an actual justiciable 
controversy, to bring a suit for the judicial detéermina- 
tion, either of the constitutionality of a statute or the 
scope of powers conferred by a statute upon government 
officers, it can constitutionally authorize one of its own 
officials, such as the Attorney General, to bring!a pro- 
ceeding to prevent another official from acting in viola- 
tion of his statutory powers; for then an actual contro- 
versy exists, and the Attorney General can properly be 
vested with authority, in such a controversy, to) vindi- 
cate the interest of the public or the government. In- 
stead of designating the Attorney General, or some other 
public officer, to bring such proceedings, Congress can 
constitutionally enact a statute conferring on any non- 
official person, or on a designated group of non-official 
persons, authority to bring a suit to prevent action by 
an officer in violation of his statutory powers ; for 
then, in like manner, there is an actual controversy, and 
there is nothing constitutionally prohibiting Congress 
from empowering any person, official or not, to institute 
a proceeding involving such a controversy, even if the 
sole purpose is to vindicate the public interest. Such per- 
sons, so authorized, are, so to speak, private Attorney 
Generals.” | 
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The Associated Industries case was a proceeding to review 
an order of the Coal Commission establishing minimum 
prices under the Bituminous Coal Act of 1937. It contained a 
\provision similar to that in §8b of the Agricultural Market- 
ing Agreement Act, exempting the price-fixing arrange- 
ments from the operation of the antitrust laws. The Court 
reasoned that, in view of the exemption, public protection 
could be assured only by granting the right to review the 
determinations of the agency to a trade association repre- 
‘senting the industry. The Court stated at page 705: 

.“* * * Indeed there is more reason why Congress 
should be deemed to have intended to confer such a power 
on consumers than to authorize a holder of a radio sta- 
tion license to obtain review of an administrative order, 
issued under the Communication Act, subjecting him to 
increased competition. For the common law has always 
zealously regarded competition as inherently desirable. 
And Congress has usually reinforced that policy legis- 
latively, as manifested in the Anti-Trust laws, except 
in unusual circumstances, such as those which induced 
the passage of the Act here before us; since such a 
statute is patently an exception, it should surely be 
construed, if possible, in such a way as not to blot out 
all protection to consumers. As respondents themselves 
freely acknowledge in their briefs, several sections of 
the Act show that Congress ( recognizing that this legis- 
lation was granting immunity to coal producers from 
the provisions of the Anti-Trust Laws) was bent on giv- 
ing adequate off-setting protection to consumers. Thus 
$4 II(a) provides that minimum prices proposed as 
a basis for co-ordination ‘shall have due regard to the 
interests of the consuming public,’ and §4 II(c) refers 
to protection of ‘the consumer of coal against unreason- 
ably high prices therefor.’ ” 
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A similar protection is afforded the public interest by §2 
of the Agricultural Marketing Agreement Act of 1937, as 
amended, 7 U.S.C.A. §602(2).?° | 
_ The doctrine of the Associated Industries case has been 
accepted by this circuit and is now the law in the United 
States Supreme Court. City of Pittsburgh v. F.P.C., 99 App. 
D.C. 113, 237 F. (2d) 741; National Coal Ass’n. v. F.P.C., 
89 App. D.C. 135, 191 F. (2d) 462; National Capital Ins. Co. 
of Dist. of Col. v. Jordan, 148 F. Supp. 317 (D.C.D.C.) ; 
Philco Corp. v. F.C.C., 103 App. D.C. 278, 257 F. (24) 656, 
cert. denied 27 U. S. Law Week 3215 (1959) ; American 
Power & Light Co. v. F.P.C., 325 U. S. 385, 390; Anti-Fascist 
Committee v. McGrath, 341 U. S. 128, 153. The rule of the 
Associated Industries case has been applied to confer stand- 
ing on a single consumer as a person aggrieved by regulatory 
action under a statute designed for consumer protection. 
Reade v. Ewing, 205 F."(2d) 680 (2d Cir.). 

By enacting §10 of the Administrative Procedure Act, 
Congress made applicable the reasoning of the foregoing 
cases to all final reviewable agency action. As noted by 
Prof. K. C. Davis: 


10 “Tt is declared to be the policy of Congress— 

“ 1 + + 

“(2) To protect the interest of the consumer by (a) ap- 
proaching the level of prices which it is declared oo be the 
policy of Congress to establish in subsection (1) of this section 
by gradual correction of the current level at as rapid a rate as 
the Secretary of Agriculture deems to be in the public interest 
and feasible in view of the current consumptive demand in 
domestic and foreign markets, and (b) authorizing no action 
under sections 601-608, 608a, 608b, 608c, 608d-612, 618, 614-619, 
620, 623, and 624 of this title which has for its purpose the 
maintenance of prices to farmers above the level which) it is 
declared to be the policy of Congress to establish in zee 
tion (1) of this section.” 
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“* * * Since the Administrative Procedure Act allows 
judicial review upon application of ‘Any person suf- 
fering legal wrong because of any agency action, or 
adversely affected or aggrieved by such action within 
the meaning of any relevant statute,’ the Sanders doc- 
trine is applicable to all administrative action subject 
to section 10(a) of the APA, * * *.” 3 Davis, Adminis- 
trative Law Treatise (1958), §22.11, p. 255. 


That this is in fact the law is borne out by the recent 
cases of Seatrain Lines v. U. 8., 152 F. Supp. 619, affirmed 
per curiam 355 U. S. 181, and Seatrain Lines v. U. S., 168 
F. Supp. 819 (D.C.S.D.N.Y.). In the first case, Seatrain 
sued to set aside an I.C.C. exemption order granted its com- 
petitor. Nothing in the Interstate Commerce Act itself con- 
ferred standing on Seatrain. The Court held that Seatrain 
had standing to vindicate the public interest, citing the 
Sanders and Scripps-Howard cases. In the second case (168 
F. Supp. 819), Seatrain sued to set aside an 1.C.C. order 
authorizing lower rates to its competitor. The government 
claimed Seatrain lacked standing. The Court held that Sea- 
train was a person “adversely affected or aggrieved” by the 
Commission action within the meaning of §10(a) of the 
Administrative Procedure Act. 


B. The challenged regulations constitute review- 
able agency action within the meaning of the 
Administrative Procedure Act. 


Section 8¢(15) of the Agricultural Marketing Agreement 
Act of 1937, T U.S.C.A. §$608¢(15), provides an administra- 
tive review procedure applicable to handlers subject to an 
order. A handler may not challenge the validity of a pro- 
vision by resisting enforcement. He is required to exhaust 
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his administrative remedy before seeking judicial redress. 
U. S. v. Ruzicka, 329 U. S. 287. But persons, other than 
handlers, suffering injury as a result of alleged unlawful 
action may invoke the power of the courts to challenge the 
Secretary’s order. Stark v. Wickard, 321 U. S. 288. Mere 
failure to provide for judicial review does not preclude it. 
United Public Workers v. Mitchell, 330 U. 8. 75. [Neither 
does] the presence of language which appears to bar it.” 
Heikkila v. Barber, 345 U. 8. 229, 238. Though a regulatory 
statute may provide a review provision of limited applica- 
bility, this does not preclude review by an independent suit 
in district court to assert other rights protected by the Act, 
Leedom v. Kyne, 79 8. Ct. 180. 

It is clear, therefore, that in view of the foregoing Su- 
preme Court decisions and especially the case of Stark v. 
Wickard, supra, it cannot be argued that the Agricultural 
Marketing Agreement Act precludes judicial review. 


C. Appellant is a person suffering legal wrong or 
adversely affected or aggrieved as a result of 
the challenged provisions of Order No. 114. 
The Administrative Procedure Act was enacted to “con- 
fer a right of review upon any person adversely affected 
in fact by agency action or aggrieved within the meaning of 
any statute.”*? As noted by the Supreme Court in Heikkila 
v. Barber, 345 U. S. 229, 282, it was intended to broaden 
the availability if not the scope of judicial review. 
Section 10(c) of the Administrative Procedure Act, 5 
U.S.C.A. §1009(c) provides for review of all agency action 
“made reviewable specially by statute or * * * for which 


11Sen. Doc. No. 248, 79th Cong., 2d Sess., 212, 276 (1946). 
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there is no other adequate judicial remedy”. Clearly, the 
regulatory statute need not itself contain a review pro- 
vision. When read together with $10(a) the conclusion is 
inescapable that unless a regulatory statute precludes it, 
judicial review is available to any person adversely affected 
_ by final agency action. See Tom Mung Ngow v. Dulles, Secre- 
tary of State, 122 F. Supp. 709, 712 (D.C.D.C.) ; American 
_ President Lines v. Federal Maritime Board, 112 F. Supp. 
346 (D.C.D.C.). 

This Court has ruled that where it may be inferred from 
,a@ regulatory act that Congress did not intend to withhold 
judicial review, persons adversely affected by agency action 
|may invoke $10 of the Administrative Procedure Act to 
Support their right to sue. Air Line Dispatchers Ass’n. v. 
National Mediation Board, 89 App. D.C. 24, 189 F. (2d) 685, 
cert. denied 342 U. S. 849; B. F. Goodrich Co. v. F.T.C., 
93 App. D.C. 50, 208 F. (2d) 829. In neither of the cited 
cases does Congress specifically provide for judicial review. 
‘In both cases, however, this Court held that the plaintiffs 
were persons aggrieved within the meaning of $10 of the 
APA. 

Kansas City Power & Light Co. v. McKay, 96 App. D.C. 
278, 225 F. (2d) 924, cert. denied 350 U. S. 884; United 
Milk Producers of New Jersey, et al., v. Benson, 97 App. D.C. 
193, 225 F. (2d) 527, and Schofield v. Benson, 98 App. D.C. 
424, 236 F. (2d) 719, cert. denied 352 U. S. 976, are not 
opposed to this view. In denying Kansas City Light € Power 
Co. standing to sue, this Court appeared at first to ground 
its decision on the fact that the plaintiff did not show 2 
protectable legal right. However, this Court did, nonethe- 
less, review plaintiff’s claims when it stated: 
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“* * * no judicially enforceable right of plaintiffs 
has been disregarded by the administrative ‘action, 
brought before us for review. There exists, therefore, no 
basis for recognizing plaintiffs’ standing to bring this 
action under the judicial review provisions of me Ad- 
ministrative Procedure Act.” 


In a footnote to that statement, this Court then questioned 
whether the agency action involved “constitutes agency ac- 
tion within the meaning of Section 2(g) of the ‘Act, 5 
U.S.C.A $1001 (g),” and then stated at 225 F. (2d) 933 : 

“Nor does this case fit the type of situation in which 
parties economically affected by regulatory action on 
the part of the Government have been held entitled to 
seek judicial relief, whether the Government has taken 
action specifically directed against plaintiff or whether 
the action taken threatens to affect plaintiff’s interest 
adversely though not singling him out specifically. In 
many such cases of directory or restrictive govern- 
mental action, the courts have taken jurisdiction pur- 
suant to specific judicial review provisions in the regu- 
latory statute, under the Administrative Procedure Act, 
or in the exercise of their general equity powers. But 
where, as here, there is no ‘legislative declaration of 
rights,’ no regulatory action by the Government, and no 
special provision for judicial review enlarging on the 
constitutional equity powers of the Federal courts, plain- 
tiff can appeal only to those equity powers, and he 
must show more than that he is merely a person econom- 
ically affected or otherwise aggrieved by some govern- 
mental activity.” [Footnote citations omitted] | 

It is submitted that the Kansas City Power & Light Co. 
case stands for the proposition either that the agency action 
involved was non-reviewable, or, if reviewable, then the rec- 


ord disclosed no basis for further consideration of plain- 
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tiffs claims. This Court did recognize at footnote 17 the 
applicability of §10(a) of the APA to the B. F. Goodrich 
‘Co. case, cited supra, even though no special statutory 
review provisions existed in that ease except that provided 
by the APA. 

In the United Milk Producers case, petitioners claimed 
only the right to be free from the competition of distributors 
regulated by the order. This Court noted in its opinion, 225 
F. (2d) at page 529, footnote 4: 


“Their complaint as well as their brief is silent on 
the Administrative Procedure Act, and in oral argument 
before this court their counsel explicitly disclaimed re- 
liance upon that Act. Accordingly we do not consider it.” 


The Schofield case was decided on the grounds that the 
,action was premature and that producer handlers failed to 


exhaust their administrative remedy. It should be noted, 
too, that while this Court denied plaintiff’s standing to 
‘sue, it nonetheless completely reviewed the claims put for- 
ward and determined that they were without merit. Since 
plaintiffs in the Schofield case were handlers with a remedy 
under the Act, that decision is inapplicable to the case at bar. 


6. CONCLUSION 


U. 8. v. Storer Broadcasting Co., 351 U. S. 192, held that 
a competitor has standing under the APA and the review 
provisions of the FCC Act (47 U.S.C.A. §402(a)) to chal- 
lenge unlawful agency action resulting in economic injury 
even though he is deprived of no “legal right”. In Airborne 
Freight Corp. v. C. A. B., 103 App. D. C. 206, 257 F. (2d) 
210, this Court, in its first opinion, denied standing to 
Airborne because it suffered “no legal wrong”. However, on 
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petition for reargument, that decision was withdrawn on 
the authority of the Storer case, and this Court held that 
although Airborne showed no legal injury, it had standing 
as a person affected or aggrieved within the meaning of 
the APA. 

This Court is committed, too, to the doctrine of “private 
attorneys general” developed by J udge Frank in the Asgo- 
ciated Industries case.1? See, e.g., U. 8. v. Public Utilities 
Commission, 80 App. D.C. 227, 151 F. (2d) 60; National 
Coal Ass’n. v. F.P.C., 89 App. D.C. 135, 191 F. (24) 462; 
City of Pittsburgh v. F.P. C., 99 App. D.C. 113, 287 F. (2d) 
741. The doctrine has ese accepted also by the United 
States Supreme Court. American Power & Light Co. 0. F.P.C 
325 U. S. 385, 390; Anti-Fascist Committee v. OE 341 
U.S. 128, 153. 

Once it is accepted that private persons with no sens 
tive “legal right” have standing “as representatives of the 
public interest”, F.C.C. v. Sanders Bros. Radio Station, 309 
U. 8. 470, Scripps-Howard Radio, Inc. v. F.C.C., 316 U. S. 4, 
then the right of the State of Minnesota to bring this action 
can hardly be questioned. “No good reason is apparent why 
the Sanders doctrine, as further developed by the later cases, 
should not be of general applicability whenever either the 
APA or another statute containing an ‘adversely affected’ 
provision is applicable.” 3 Davis, Administrative Law Trea- 
tise (1958), §22.05, at p. 225. | 

In addition, the state alleges that the Secretary has vio- 
lated a specific statutory limitation on his power, designed 
for appellant’s protection; that the regulations issued un- 
12¢Perhaps the most comprehensive and penetrating opinion 


written by any court on the problem of standing * * * 
3 Davis, Administrative Law Treatise ( 1958), § 22.05, at p. 225, 
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_ der the Act are contrary to the policy declared by Con- 
gress; that the result is adverse effect on the economy of 
the state, and interference with a legal right of its inhabi- 
tants. 
The State of Minnesota points to a specific statutory pro- 
_ Vision which, it is asserted, the Secretary has ignored in 
creating approximately eighty separate marketing areas 
throughout the United States involving the distribution of 
milk to over two-thirds of the nation’s urban population. 
The purpose of the Act and the limitations imposed upon 
the Secretary’s power are not merely to benefit the pro- 
, ducers of agricultural commodities, but to protect the en- 
| tire economy of the nation of which Minnesota’s dairy indus- 
try is a part. The first section of the Act declares “that 
the disruption of the orderly exchange of commodities in 
| interstate commerce impairs the purchasing power of farm- 
ers and destroys the value of agricultural assets which sup- 
port the national credit structure and that these conditions 
_ affect transactions in agricultural commodities with a na- 
tional public interest, and burden arid obstruct the normal 
channels of interstate commerce.” 7 U.S.C.A. §601. Congress 
_ was careful to “protect the interests of the consumer,” and 
explicitly guarded against the erection of trade barriers by 
the enactment contained in §8¢(5) (G). 

By exceeding his powers in a manner specifically pro- 
hibited by the Act, the Secretary has denied to other produc- 
tion areas the protections intended for them by Comsress 
when it enacted this legislation. 

The United States Supreme Court has interpreted the Agri- 
cultural Marketing Agreement Act as permitting review 
to persons suffering economic injury as a result of unlawful 

regulatory action. The Administrative Procedure Act con- 
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fers the right of review on any person aggrieved) or ad- 
versely affected in fact. Congress intended thereby ‘to pro- 
vide that all final agency action should be subject to some 
degree of review unless explicitly precluded by statute. 

The State of Minnesota has demonstrated a substantial 
interest in the regulation of the dairy industry. Its Attorney 
General has been directed to protect that interest; He is 
not a mere volunteer. No one is in a better position to assert 
both the public interest and the interest of the State of Min- 
nesota to correct unlawful action under the Act. Producers 
protected by the regulatory provisions cannot be expected 
to protest measures which inure to their benefit. Regulated 
handlers will resist only those measures directly affecting 
them. The public interest, the interest of consumers, the 
interest of all producers outside of the specific marketing 
area regulated constitute in the aggregate the most’ pane 
tant interest involved. 

Appellant urges that this Court be guided by the “very 
simple and natural proposition” that “One who is in fact 
adversely affected by governmental action should have stand- 
ing to challenge that action if it is judicially reviewable.” 
3 Davis, Administrative Law Treatise (1958), $22.18, at p. 
291. The law of standing should not be permitted to immunize 
unlawful governmental action from judicial scrutiny. Such 
a rule would serve neither the public interest nor the admin- 
istrative process. 

For the foregoing reasons the Attorney General of the 
State of Minnesota asserts that he is entitled to maintain this 
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| action and to have the Court determine the merits of his 
claim. 


Respectfully submitted, 


MILEs Lorp 
Attorney General 
SYDNEY BERDE 
Special Assistant 
Attorney General 
State of Minnesota 
102 State Capitol 
St. Paul 1, Minnesota 
Max M. KAMPELMAN 
Attorney at Law 
1700 “K” Street N.W. 
Washington 6, D. C. 
Attorneys for Appellant 
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


_ STATE OF MINNESOTA EX REL, MILES Lorp, ATTORNEY GENERAL 


Vs. 


Ezra T. BENSON, SECRETARY OF AGRICULTURE 


| PETITION TO REVIEW AND SET ASIDE AN 
ORDER OF THE SECRETARY OF AGRICUL- 
TURE AND FOR JUDGMENT DECLARING 
INVALID CERTAIN PROVISIONS THEREOF 


Petitioner, the Attorney General of the State of Minnesota, 
_ respectfully presents its petition for review of an order of the 
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Secretary of Agriculture, issued on the 26th day of Novem- 
ber, 1958, entitled: Order Regulating The Handling of Milk 
in The Mississippi Gulf Coast Marketing Area, and desig- 
nated Part 1014 in Title 7 CFR. This order was published 
in the Federal Register, December 2, 1958. (23 F.R.) 9281) 

This petition is filed pursuant to Sec. 10 of the Adminis. 
trative Procedure Act (5 U.S.C. Sec. 1009), and in support 
thereof petitioner respectfully shows: 


I | 
Nature of Proceeding and Order Sareea 


. The Secretary of Agriculture, or his duly designated ad- 
ministrative subordinate, purporting to act pursuant | ito the 
provisions of the Agricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. Sec. 601 et seq.), and the ap- 
plicable rules of practice and procedure governing the 
formulation of marketing agreements and marketing orders 
(7 CFR Part 900), held hearings and issued his recommended 
decision thereon September 17, 1958 (23 F.R. 7386) and final 
decision containing all the provisions of this order on Ni ovem- 
ber 7, 1958 (23 F.R. 8798). 

On November 26, 1958, the Secretary issued his final order 
relative to the handling of milk in the Mississippi Gulf 
Coast Marketing Area, directing that on and after January 
1, 1959, the handling of milk in that area shall be in con- 
formity to, and in compliance with the terms and condi- 
tions contained in his order of that date. (23 F.R. 9281) | 
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II 
Facts and Statutes Upon Which 
Jurisdiction Is Based 


1. Petitioner, representing the interest of the State of 
Minpesota, asserts that certain provisions of the marketing 
order challenged herein adversely affect the dairy industry 
of the State of Minnesota. 

2. By reason of the decision of the Secretary, handlers of 

_ milk and milk products in the marketing area regulated 
will be prohibited from, or limited in purchasing milk and 
| milk products produced within the State of Minnesota. 
3. The legislature of the State of Minnesota has deter- 
_ mined that the right of its dairy industry to market its prod- 
_ ucts in interstate trade is a matter of public interest and 
concern to the economic well-being of the people of Minne- 
sota. In the sound exercise of its legislative wisdom, the 
_ legislature has committed to the attorney general of this 
state the authority and the duty to vindicate and protect 
_ the interest of the state from unlawful restrictions on the 
_ interstate movement of dairy products. 

4. Sec. 8c(15)(B) of the Agricultural Marketing Agree- 
ment Act of 1937, as amended (7 U.S.C. Sec. 608¢ (15) (B) ) 
| Vests in the District Courts of the United States jurisdiction 
_ to review rulings under the act upon the petition of any 

handler subject to a marketing order issued pursuant to 
, See. 608¢ of Title 7. No form of proceeding nor statutory 
review provision is provided, however, for others who may 
be aggrieved or adversely affected by the provisions of a milk 
marketing order. 
5. Petitioner asserts that the State of Minnesota is ad- 
_Versely affected or aggrieved by decision of the Secretary 
and by the challenged order within the meaning of Sec. 10 
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| 
of the Administrative Procedure Act (60 Stat. 243 ) (5 U.S.C. 
Sec. 1009). This court has jurisdiction to review rulings 
and orders under the aforementioned section of the Admin- 
istrative Procedure Act. American President Lines 0. Fed- 
eral Maritime Board, 112 F. Supp. 346 (D.C.D.c. 1953). 


| 
III | 
Statement of Reasons for Appeal | 


1. The order of the Secretary regulating the marketing 
of milk in the Mississippi Gulf Coast Marketing Area con- 
tains provisions which are designed to effectuate purposes 
and objectives beyond the authority conferred on the Secre- 
tary by Sec. 8c of the Act (7 U.S.C. Sec. 608c). Prior to the 
promulgation of the order, handlers in the regulated area 
had, as a matter of general practice, purchased fluid milk 
supplies from sources outside the marketing area to supple- 
ment their local needs during periods of low production. 
As a matter of trade practice, non-fat dry milk powder 
purchased outside of the marketing area has been used in 
reconstituted form to extend local fluid milk supplies and 
to produce buttermilk and other fluid milk products, Be- 
cause of savings in the cost of transportation there is an 
economic advantage accruing to handlers who purchase non- 
fat dry milk powder to reconstitute for use in fluid form. 
The continued use of such non-fat dry milk powder in fluid 
milk products sold in the marketing area would permit 
such handlers to obtain their milk supplies at a cost below 
that established by the marketing order. The marketing or- 
der contains provisions which are designed to eliminate this 
cost advantage and to discourage regulated handlers from 
purchasing (a) lower cost fluid supplies from sources 
outside of the production area associated with the market- 
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ing area, and (b) Grade A non-fat dry milk powder for use 
in fluid milk products to be sold in the marketing area. 

2. The order of the Secretary regulating the marketing 
of milk in the Mississippi Gulf Coast Marketing Area is 
unlawful in that: 

(a) It prohibits or limits, in the case of products 
of milk, the marketing in the regulated marketing area 
of milk or milk products produced in other production 
areas of the United States, contrary to Sec. 8¢(5) (G) 
of the Agricultural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 608¢(5) (G) ). 

(b) The order provides in Sec. 1014.46 for a meth- 
od of allocation and classification of “other source milk” 
received by a regulated handler, and in Sec. 1014.61 
and 1014.70 for a method of calculating and applying 
to such “other source milk” a “compensatory payment”. 

(c) The order provides in Sec. 1014.17 that concen- 
trated milk products or non-fat dry milk reconstituted 
and disposed of in fluid form shall be classified as 
Class I milk, and by Sec. 1014.16 the order provides 
that such products, when converted for use in fluid 
form, shall be classified as “other source milk” if pro- 
cured by a handler from a source other than a pro- 
ducer regularly associated with the market. 

(d) Sec. 1014.45 of the marketing order provides 
that, in the case of a handler disposing of concentrated 
or dry milk products in fluid form in the marketing 
area, the pounds of milk disposed of in such form shall 
be considered to be an amount equivalent to the fluid 
milk from which the dry or concentrated product was 
processed. It is against the latter amount of milk 
that the compensatory payment provisions of the order 
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is applied in calculating the obligations of such a 
handler to the market pool. 

(e) The purpose and effect of the foregoing pro- 
visions is to remove the incentive of regulated handlers 
to seek lower cost supplies outside of the marketing 
area and to remove any cost advantage which might 
accrue to a handler purchasing concentrated or dry 
milk products for use and sale in fluid OED in the 
marketing area. 


3. Petitioner asserts that it was the deliberate policy of 
the Congress, as expressed in Sec. 1 of the Act (7/U.S8.C. 
Sec. 601), to encourage and promote the orderly exchange 
of milk and milk products in interstate commerce, and to 
avoid conditions which burden or obstruct the normal 
channels of such commerce. The challenged provisions are 
avowedly designed to protect the marketing area against 
competitive inroads of milk and milk products produced in 
areas outside of the circumscribed production area ras, 
uous to the regulated marketing area. 

WHEREFORE, your petitioner prays that the aforesaid 
marketing order regulating the marketing of milk in the 
Mississippi Gulf Coast Marketing Area, being Part 1014 of 
Title 7 CFR, be reviewed by this Honorable Court; and 
upon such review, that the said order of the Secretary of 
Agriculture, issued on November 26, 1958, be set aside or 
modified in whole or in part, and that the Court declare and 
adjudge that the provisions set out in paragraphs: 2(b), 
2(¢), and 2(d) above, (sections 1014.46, 1014. 61, 1014. 70, 
1014.17, 1014.16 and 1014.45), when considered together, 
prohibit or limit the marketing of milk or milk products in 
the marketing area described in the marketing order herein 
contrary to the purposes and policy of the Agricultural 
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_ Marketing Agreement Act of 1937, as amended (7 U.S.C. 
_ Sec. 601 et seq.) and especially See. 8e(5)(G) (608¢(5) (g) ) 

thereof, and are therefore unlawful and void; and for such 
| other relief as may appear just to this Honorable Court. 


Respectfully submitted, 


Mies Lorp 
Attorney General 
SYDNEY BERDE 
Special Assistant 
Attorney General 
State of Minnesota 
102 State Capitol 
St. Paul 1, Minnesota 
Max M. KamMpreLMan 
Attorney at Law 
1700 “K” Street N.W. 
Washington 6, D. C. 
Attorneys for Petitioner 
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Filed Mar. 6, 1959 


UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 
Civil Division 


Civil Action 
File No. 18-59 


| 
Sravy OF MINNESOTA EX REL, MILES LorD, ATTORNEY GENERAL, 
Plaintiff, 

vs. 

Ezra T. BENSON, SECRETARY OF AGRICULTURE, | 
Defendant. 


DEFENDANT'S MOTION TO DISMISS, 
OR, IN THE ALTERNATIVE, FOR > 
SUMMARY JUDGMENT 


Comes now the defendant, by its attorney, the United 
States Attorney and respectfully moves the Court for an 
order and judgment dismissing this action, or, in the alter- 
native, for a summary judgment in favor of said defendant, 
pursuant to Rule 56(b) of the Federal Rules of Civil Pro- 
cedure. The grounds on which said motion is based include: 
lack of standing to sue and lack of justiciable interest, 
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lack of jurisdiction and failure to state a claim upon which 
relief can be granted. Such grounds are more fully set forth 
/in the memorandum of points and authorities submitted 
with this motion. There are attached hereto and made a part 
hereof, as Exhibits A and B, respectively, copies of the 
Secretary of Agriculture’s final decision (23 F.R. 8798) 
which preceded the issuance of his Milk Marketing Order 
No. 114 and of Order No. 114 (23 F.R. 9281), which decision 
and order are the subjects of attack by the plaintiff herein. 


OLIVER GascH 
United States Attorney 
EpWwarb P. TROXELL 
Principal Assistant 
United States Attorney 
E. Riwey CasEy 


Assistant United States Attorney 


Of Counsel: 

J. C. KBAvsE 

Director, Marketing Division 
Office of the General Counsel 
United States Dept. of Agriculture 
Washington, D. C. 
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EXHIBIT “A” 
23 F.R. 8798 


23 F.R. 8798 


DEPARTMENT OF AGRICULTURE 
PROPOSED RULE MAKING 
DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
[7 CFR Part 1014] 

[Docket No. A0-304] 
HANDLING OF MILK IN MISSISSIPPI GULF COAST 
MARKETING AREA | 


| 

DECISION WITH RESPECT TO PROPOSED 

MARKETING AGREEMENT AND ORDER 

| 
Pursuant to the provisions of the Agricultural Market- 
ing Agreement Act of 1937, as amended (7 U.8.C. 601 et 
seq.), and the applicable rules of practice and procedure 
governing the formulation of marketing agreements and 
marketing orders (7 CFR, Part 900), a public hearing was 
held at Gulfport, Mississippi, on April 15-18, 1958, pursuant 
to notice thereof issued on March 25, 1958 (23 F-.R. 2073), 
upon a proposed marketing agreement and order regulating 
the handling of milk in the Mississippi Gulf Coast market- 

ing area. 
Upon the basis of the evidence introduced at the hearing 
and the record thereof, the deputy Administrator, Agricul- 
tural Marketing Service, on September 17, 1958 (23 FR. 


7386), filed with the Hearing Clerk, United States Depart- 
| 
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| ment of Agriculture, his recommended decision, containing 
: notice of opportunity to file written exceptions thereto. 
The material issues of record relate to: 
1. Whether the handling of milk produced for sale in 
the proposed marketing area is in the current of interstate 
' commerce, or directly burdens, obstructs, or affects inter- 
| state commerce in milk or its products; 
2. Whether marketing conditions show the need for the 
issuance of a milk marketing agreement or order which will 
' tend to effectuate the policy of the Act; and 
8. If an order is issued what its provisions should be 
with respect to: 
(a) Thescope of regulation ; 
(b) The classification and allocation of milk; 
(ce) The determination and level of class prices; 
(d) Distribution of proceeds to producers; and 
(e) Administrative provisions. 
i Findings and conclusions — 1. Character of commerce. All 

milk to be regulated by the proposed marketing agreement 
' and order is in the current of interstate commerce, or di- 
rectly burdens, obstructs or affects interstate commerce in 
milk and its products. 

There is regular interstate commerce in the distribution 
of milk. One distributor whose plant is located just outside 
. Mobile, Alabama, distributes aproximately half of the total 
| quantity of milk sold in Pascagoula and other portions of 
Jackson County. Another handler makes regular distribution 
of milk in several Gulf Coast cities from a plant located in 
| New Orleans, Louisiana. Also, distributors from outside Mis- 
sissippi frequently bid on the contract for Keesler Air Force 
Base at Biloxi. At the time of the hearing, the major part 
| of the Keesler Field contract was supplied by a distributor 
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whose plant is located at Pensacola, Florida. Within recent 
years part of the contract has also been held by a Shreve- 
port, Louisiana, handler and by the previously mentioned 
Mobile handler. 

The procurement of milk is also interstate in character. 
A plant located at Picayune, Mississippi, from which milk i is 
distributed in the marketing area obtains its entire supply 
of milk from a receiving station operated by the Louisiana- 
Mississippi Milk Producers Association at Poplarville, Mis- 
sissippi. The Poplarville station receives milk from farms 
located both in Mississippi and Louisiana and at the time of 
the hearing was serving primarily as a receiving station for 
the New Orleans market. It was a fully regulated pool | plant 
under the New Orleans milk marketing order. There is also 
23 F.R. 8799 | 
considerable overlapping of milksheds between the Gulf 
Coast and the Central Mississippi Federal order market. The 
Central Mississippi market, in turn, is directly involved in 
interstate commerce. Several Central Mississippi handlers, 
regulated under that order, not only procure milk in direct 
competition with Gulf Coast handlers but also distribute 
milk in the Gulf Coast area. ! 

Producers for the Mississippi Gulf Coast market supply 
milk primarily for fluid use. However, there is necessarily 
some reserve for daily and seasonal variations in sales and 
production. This reserve milk is commonly manufactured 
into such storable dairy products as butter, nonfat dry milk, 
and cheese which compete directly with similar products 
which are marketed nationally. At times such reserve milk 
from the Gulf Coast market has been moved in fluid form 
to a plant in Louisana for manufacture. 
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ment of Agriculture, his recommended decision, containing 
notice of opportunity to file written exceptions thereto. 

The material issues of record relate to: 

1. Whether the handling of milk produced for sale in 
the proposed marketing area is in the current of interstate 
commerce, or directly burdens, obstructs, or affects inter- 
state commerce in milk or its products; 

2. Whether marketing conditions show the need for the 
issuance of a milk marketing agreement or order which will 
tend to effectuate the policy of the Act; and 

3. If an order is issued what its provisions should be 
with respect to: 

(a) Thescope of regulation ; 

(b) ‘The classification and allocation of milk; 

(ec) The determination and level of class prices; 

(d) Distribution of proceeds to producers; and 

(e) Administrative provisions. 

Findings and conclusions — 1. Character of commerce. All 
milk to be regulated by the proposed marketing agreement 
and order is in the current of interstate commerce, or di- 
rectly burdens, obstructs or affects interstate commerce in 
milk and its products. 

There is regular interstate commerce in the distribution 
of milk. One distributor whose plant is located just outside 
Mobile, Alabama, distributes aproximately half of the total 
quantity of milk sold in Pascagoula and other portions of 
Jackson County. Another handler makes regular distribution 
of milk in several Gulf Coast cities from a plant located in 
New Orleans, Louisiana. Also, distributors from outside Mis- 
sissippi frequently bid on the contract for Keesler Air Force 
Base at Biloxi. At the time of the hearing, the major part 
of the Keesler Field contract was supplied by a distributor 


13 


whose plant is located at Pensacola, Florida. Within recent 
years part of the contract has also been held by a ‘Shreve- 
port, Louisiana, handler and by the previously mentioned 
Mobile handler. 

The procurement of milk is also interstate in character. 
A plant located at Picayune, Mississippi, from which milk i is 
distributed in the marketing area obtains its entire Supply 
of milk from a receiving station operated by the Louisiana- 
Mississippi Milk Producers Association at Poplarville, Mis- 
sissippi. The Poplarville station receives milk from farms 
located both in Mississippi and Louisiana and at the time of 
the hearing was serving primarily as a receiving station for 
the New Orleans market. It was a fully regulated pool plant 
under the New Orleans milk marketing order. There ji iis also 
23 F.R. 8799 | 
considerable overlapping of milksheds between the Gulf 


Coast and the Central Mississippi Federal order market. The 
Central Mississippi market, in turn, is directly involved in 
interstate commerce. Several Central Mississippi handlers, 
regulated under that order, not only procure milk in direct 
competition with Gulf Coast handlers but also distribute 


milk in the Gulf Coast area. 

Producers for the Mississippi Gulf Coast market supply 
milk primarily for fluid use. However, there is necessarily 
some reserve for daily and seasonal variations in sales and 
production. This reserve milk is commonly manufactured 
into such storable dairy products as butter, nonfat dry milk, 
and cheese which compete directly with similar products 
which are marketed nationally. At times such reserve milk 
from the Gulf Coast market has been moved in fluid form 
to a plant in Louisana for manufacture. 
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2. Need for an order. The issuance of a marketing agree- 
_ ment or order will tend to effectuate the declared policy of 
the Act. 
Stability of marketing conditions, together with a rea- 
sonable certainty of an adequate supply of pure and whole- 
_ Some milk, can be assured for the Gulf Coast marketing 
area by providing for equal costs of milk according to use 
for each handler distributing milk in the area or supplying 
milk to such distributors and by providing for all farmers 
to share equally in proceeds from the sale of their milk to 
| these handlers. These conditions do not now exist. 
Producers supplying milk to plants which would qualify 
as pool plants hereunder are represented by three coopera- 
tive associations. Two of these associations have had very 
| little success in bargaining with the distributors with re- 
| Spect to prices to be paid for their milk, the quantities used 
in each class, the checking of weights and butterfat tests, 
, or the furnishing of essential market information. The other 
cooperative has had somewhat greater success in these mat- 
| ters because it operates a receiving station at which the 
milk is received from members and transferred in bulk to 
the bottling plant of the distributor. 
Some of the producers supplying several of the local 
plants belong to the Mississippi Milk Producers Association. 
For a period of several months, one of the handlers at Biloxi 
_ was subject to the Central Mississippi order. During that 

time the Mississippi Milk Producers Association performed 
Marketing services for its members supplying this plant. 
When the plant was no longer subject to the order, the Asso- 
ciation was unable to continue representing its producers 
with respect to marketing services or price bargaining. At 

the time of the hearing the Association performed no market- 
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ing services for its members at this or the other plants which 
would be subject to a Gulf Coast order. 

Other producers serving the local plants belong to the 
Gulf Coast Dairymen’s Association. This Association has also 
been unsuccessful in its efforts to perform marketing serv- 
ices for its members, to bargain for price, or to obtain check- 
off of association dues. 

The third cooperative association of producers is the 
Louisiana-Mississippi Milk Producers Association. It owns 
and operates a receiving station at Poplarville, Mississippi, 
and at the time of the hearing this plant was qualified as 
a pool plant under the New Orleans order. The association 
ships a full supply of milk by bulk tank to the Picayune, 
Mississippi, plant of the Brown’s Velvet Dairy Products, 
Inc. Under such an arrangement, this association obviously 
has substantial influence on the marketing of its members’ 
milk. It can effectively represent them in bargaining for 
prices and has complete control over the weighing and test- 
ing of member milk, payments to producers and providing 
of marketing information. | 

The Gulf Coast area lacks a complete system of classifying 
and pricing milk in accordance with the use made of it by 
distributors. A partial program of classification and | pricing 
is carried out under the State of Mississippi Milk Audit Law. 
However, this program is limited in several important re- 
spects, including the fact that it provides for an announce- 
ment of minimum class prices to be paid to producers by 
handlers but does not specify such minimum prices, does 
not apply to milk originating outside the State, and provides 
market information only for the State as a whole rather than 


for the several marketing areas within the State. 
| 


16 


A retail price war between distributors was developing in 
the Gulf Coast area while the hearing was in progress. In 
this particular instance the price competition did not orig- 
inate from a reduction in prices paid for milk to producers 
since the distributors who were most aggressively reducing 
prices were fully subject to Federal orders in the Central 
Mississippi and New Orleans markets. However, one of the 
means available to local distributors in meeting the competi- 
tion created by lower retail prices was to reduce the prices 
paid to the local dairy farmers. Obviously, if the Gulf Coast 
dealers were required by a Federal order to pay specified 
minimum prices to producers for milk used in each class, 
any reduction they might make in retail and wholesale 
prices would have to be financed from their own operating 
margins rather than by any reduction in prices paid to dairy 
farmers. 

A second instance of price instability involves the con- 
tracts to supply milk to Keesler Air Force Base at Biloxi. 
Contracts for the mess hall and commissaries at the base 
are let quarterly. Commissary privileges are extended not 
only to military personnel but to civilian employees at the 
base. Some of the handlers who would be regulated under 
the proposed order regularly submit bids for these contracts 
and have frequently obtained one or both contracts in the 
past. At the time of the hearing, however, the contracts were 
held by the operator of a plant located at Pensacola, 
Florida. The prices paid to dairy farmers for milk to supply 
this contract were well below the competitive level of prices 
paid for milk for bottling purposes. It appears highly prob- 
able that the milk used to supply the contract was a sea- 
| Sonal surplus of Grade A milk which would otherwise have 
had to be utilized for manufacturing purposes and did not 
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represent a supply which would be available on a regular 
basis for this market. | 

The lack of a complete system of classified pricing and 
the inability of producers to achieve orderly marketing 
conditions through cooperative association activities | clearly 
demonstrate the need for a Federal order to establish and 
maintain orderly marketing conditions throughout the Gulf 
Coast marketing area. In addition to the essential pricing 
and pooling functions of an order, the audit of records and 
receipts of utilization of milk, the checking of butterfat 
tests and weights of milk and the publication of the current 
marketwide information will contribute greatly to the 
achievement of this objective in this market. 

3. Order provisions — (a) Scope of regulation. Federal 
milk orders achieve marketing and pricing stability by us- 
ing techniques authorized by the Agricultural Marketing 
Agreement Act of 1937, as amended. Important among these 
techniques are the requirements that (1) regulated distribu- 
tors (handlers) pay at least specified minimum prices to 
producers in accordance with a classified use plan estab- 
lished in an order, and (2) these payments are distributed 
to each producer on a uniform basis through either an in- 
dividual-handler pool, or a marketwide pool. Under the 
circumstances it is important to establish clearly which 
plants and which milk will be subject to all or part of the 
pricing provisions of the orders and, in turn, which pro- 
ducers will participate in the distribution of returns through 
the equalization pool. To identify such persons and to fa- 
cilitate reference to them throughout this decision and in 
the proposed orders, such terms as marketing area, pro- 
ducer, types of milk plants, handler, producer milk, and 
other source milk are defined and are used herein. _ 
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Marketing area. The Mississippi Gulf Coast marketing 
area should include all the territory within the outer bound- 
aries of Jackson, Harrison, Hancock, George, Stone, Pearl 
River, and Greene Counties in Mississippi. This territory 
comprises a contiguous area within which there is such com- 
petition in the sale and procurement of milk as to constitute 
a distinct marketing area to which a single system of pricing 
is applicable. 

This seven-county marketing area constitutes the block of 
territory bordering the Gulf Coast and extending north to 
the southern boundary of the Central Mississippi milk mar- 
keting area, except that Beat 2 of Lamar County is not in- 
cluded in the Central Mississippi area and was not proposed 
for inclusion in the Gulf Coast market. The major cities in 
the area are Biloxi, Gulfport, and Pascagoula, all of which 
are located on the Gulf. The total population in the proposed 
area is just over 200,000. 

The area is served mainly by six local handlers. One dis- 
tributing plant is located at Picayune, one at Gulfport, 
two at Biloxi, one at Pascagoula and one in Lucedale. Several 
of these distributors sell throughout most of the defined area 
23 F.R. 8800 
; and only one of them has any significant volume of sales 
outside the defined area. In this respect these counties 
_ form an unusually homogeneous market. This group of han- 
| dlers receives approximately 4 million pounds of milk per 
month from about 500 producers. 

The sanitary requirements relative to the production, proc- 
essing and sale of milk are uniform throughout the area. 
The State of Mississippi standards are effective throughout 
_ the territory and are uniformly applied in all the jurisdic- 
tions The extensive overlapping of sales territories by the 
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plants located in the market and the acceptance of milk of 
comparable sanitary standards from plants located outside 
the area demonstrate the uniformity of these standard: 3. 

Although the local handlers sell very little milk outside 
the area, several outside handlers have distribution in the 
Gulf Coast. Some handlers whose plants are regulated under 
the Central Mississippi order sell comparatively small vol- 
umes of milk in the Gulf Coast area. Milk is also sold in 
several Gulf Goast locations by a distributor regulated under 
the New Orleans order. | 

The major competition from outside sources is provi ed by 
the Dairy Fresh Corporation operating a distributing plant 
at Pritchard, Alabama, just north of Mobile. This handler 
has extensive Class I sales in Pascagoula and throughout 
Jackson County. At various times he has also had part of the 
contract to supply milk to Keesler Air Force Base, near 
Biloxi in Harrison County. His primary sales territory is the 
city of Mobile, Alabama, and surrounding areas. His prin- 
cipal source of milk supply is a receiving station located at 
Greensboro, Alabama. The milk purchased there from, dairy 
farmers is subject to the regulations of the Alabama Milk 
Control Board. | 

The Dairy Fresh Corporation proposed that Jackson 
County, Mississippi, be eliminated from the proposed mar- 
keting area. This handler has steadily increased his volume 
of sales in Jackson County since World War II. The record 
evidence is conflicting as to the proportion of Class I sales 
in Jackson County made by this handler but it is apparent 
that he does approximately half of the total Class I business. 

Jackson County is an important outlet for the milk of 
proponent producers. Gulf Coast handlers still supply ap- 
proximately one-half of the fluid sales in the county, One 
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| of them does the major portion of his business in the coun- 
ty. Accordingly, it is concluded that Jackson County should 
| be included in the Mississippi Gulf Coast marketing area. 

It is intended that the sales of fluid milk from piers, 
docks and wharves and to crafts moored thereat be included 

i as sales in the marketing area. It is also intended that the 

| area include all of the territory occupied by Government 
reservations, institutions or other such establishments 
whether municipal, State or Federal, if they lie within the 

_ limits of the area as defined. The quality requirements for 
milk for such outlets are similar to those for milk sold in 
other parts of the marketing area. These installations, by 

: location, represent logical areas of distribution for handlers 

| who would become regulated under the proposed order or 
for regulated handlers under adjacent Federal orders. Unless 
they are included, regulated handlers will be placed at a 
serious disadvantage in competing with unregulated han- 

| dlers for such sales. The inclusion of these areas will assure 
as between handlers uniform minimum cost of milk received 
from producers. 

Definitions. The term “route” is used in the definition of 
distributing plant and pool plant to cover a number of 
types of distributing operations in which handlers may en- 

| gage in the proposed marketing area. “Route” should be 

: defined as a delivery (including delivery by a vendor or 
sale from a plant or plant store) of any fluid milk product, 
other than a delivery to any milk processing plant. 

The definition of a pool plant should be such as to de- 

| termine which plants will be subject to pool regulation 
and which dairy farmers will be considered as producers 
| and their milk included in the determination of a market- 
wide uniform price. Pool plant standards are needed be- 
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cause some of the plants involved in supplying milk to 
Gulf Coast area consumers are also involved in other areas. 
The pool plants should be those whose operations are iden- 
tified in a substantial way with the Gulf Coast market and 
who are not more substantially associated with some other 
Federal milk marketing area. | 

Milk handling plants may conveniently be classified in 
two major groups according to the functions they perform. 
One consists of the distributng plants at which milk is proe- 
essed, bottled, and distributed on routes in the marketing 
area. The second category of plants is those at which milk 
is received from dairy farmers, cooled, and combined into 
tank truck loads for shipment to the bottling plants, These 
plants are commonly referred to as supply plants. The 
order should include specific definitions of each of these 
two types of plants, preliminary to the subsequent definition 
of pool plants. 

A “distributing plant” should be defined as a plant at 
which fluid milk products, conforming to the Grade A sani- 
tation requirements of any duly constituted health author- 
ity having jurisdiction in the marketing area, are processed 
and packaged and from which fluid milk products are dis- 
posed of on a route(s) in the marketing area. : 

A “supply plant” should be defined as a plant at, which 
milk, produced in conformity with Grade A health regu- 
lations for the marketing area, is received from dairy farm- 
ers and from which fluid milk products are moved to a dis- 
tributing plant. | 

A “pool plant” should be specifically defined as (1) a dis- 
tributing plant from which 20 percent or more of the total 
receipts of Grade A milk is distributed as fluid milk prod- 
ucts on routes in the marketing area and 50 percent or more 
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on routes either within or outside the marketing area, or 
(2) a supply plant from which 50 percent or more of the 
milk received from dairy farmers in any given month is 
shipped to distributing plants which qualify as pool plants. 
It should also be provided that if a supply plant qualifies 
as a pool plant during each of the low production months 
of September through January, it should be able to retain 
pool plant status during the following flush months of Feb- 
ruary through August without making additional shipments. 

The requirement that at least 20 percent of the total sup- 
ply at a distributing plant be sold as fluid milk products 
within the marketing area is an appropriate standard for 
designating such plants as pool plants. Any plant with a 
lower proportion of its business in the marketing area would 
be primarily identified with some other market. It would be 
inequitable to require that such a plant pay the Gulf Coast 
class prices on its entire sales or that the producer supply- 
ing such plant be included in the Gulf Coast utilization 
pool. Such a plant should, however, be subject to partial 
regulation with respect to the volume sold in the marketing 
area, as hereinafter described. 

The requirement that at least half of the total supply at 
_ a distributing plant be distributed on routes in the form of 
fluid milk products is necessary to distinguish between 
_ plants which are primarily identified with the market as 
, distributing plants and those which are primarily engaged 
in supply plant and milk manufacturing operations. All of 
the plants presently associated with the market as distribut- 
ing plants utilize nearly their entire supply of milk for fluid 
| purposes, do not supply significant quantities of milk to other 
, plants, and have only limited facilities for the processing of 
milk into manufactured products. 


23 


With respect to supply plants, the requirement that at 
least 50 percent of the milk received from dairy farmers be 
shipped to Gulf Coast distributing plants demonstrates 
& primary association with this market and is an’ appro- 
priate pool plant standard. The demand for milk from sup- 
ply plants is commonly greatest during the fall and. winter 
months of lowest production. On the other hand, during 
the flush production months, the demand on supply plants is 
normally lowest, and the milk is either manufactured in the 
supply plant or shipped to manufacturing plants instead of 
being shipped to the distributing plants. Accordingly, any 
supply plant which qualifies as a pool plant during the 
five low-production months of September through J anuary is, 
in fact, an integral part of the market supply of milk for 
fluid purposes. Such plant and producers shipping thereto 
should therefore remain pooled during the subsequent flush 
production season regardless of the proportion of milk ac- 
tually shipped to distributing plants unless the Speer 
specifically requests nonpool status. 

Since this order will not become effective at the start of 
the fall-qualifying period, a supply plant qualifying from 
the effective date of the order through January 1959 should 
also remain pooled during the subsequent February-August 
period unless the operator of such plant specifically requests 
nonpool status. 

A “handler” should be defined as (1) any person! in his 
capacity as the operator of a pool plant(s), (2) the operator 
of a nonpool distributing plant with route emus in 


23 F.R. 8801 | 
the marketing area, or (3) a cooperative association with 


respect to milk of producers diverted for the account of 
such association from a pool plant to a nonpool plant. 
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The handler is the person who receives milk from pro- 
ducers and who is responsible for reporting receipts and 
utilization of milk and payment thereof, with certain excep- 

‘ tions noted below. A cooperative association which markets 
the milk of its producer members may for short periods of 
time need to divert producers’ milk from pool plants to non- 

| pool plants. If the association is defined as a handler for 
such milk, even though it has no plant, the producers whose 
milk is so diverted should continue to receive the uniform 
price under the order until their milk will be needed for 
fluid use. 

“Producer-handler” should be defined as any person who 
operates both a dairy farm and a distributing plant and 
who receives no milk from other dairy farmers or nonpool 
plants. The order is not intended to establish minimum 
prices for such operators, but they should be required to 

‘ make reports to the market administrator. Such reports are 

necessary to determine whether the operator is a producer- 
handler. 

The limitations of the proposed producer-handler defini- 
tion would remove any cost advantage that a producer- 
handler might gain over a pool handler through the pur- 
chase of supplemental milk. By limiting the supply of a 
' producer-handled to his own production and receipts from 
' pool plants, he could not receive unpriced milk and retain his 
producer-handler status. He must, therefore, purchase his 
supplemental needs from pool plants and such milk would 
be priced as Class I. 


At the hearing, consideration was given to a quantity 
limitation on the Class I sales of a producer-handler. At pres- 
ent, however, only two small-scale producer-handlers are 
serving the market. Moreover, the principal objective sought 
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by the quantity limitation would be achieved by limiting 
producer dealers to their own production and purchases 
from pool plants. | 
Classification provisions of the proposed order should 
provide that any milk, skim milk, or cream transferred from 
a pool plant to the plant of a producr-handler will be 
Class I milk. Any supplemental supplies of milk which may 
be obtained from pool plants may, by virtue of the type of 
operation involved, be presumed to be needed by the pro- 
ducer-handler for fluid use and should be classified, in the 
supplying handler’s plant as Class I milk. A producer-handler 
may receive milk from pool plants and still maintain his 
status as a producer-handler. Pursuant to the attached or- 
der, any milk which a handler received from a producer- 
handler would be other source milk and would, therefore, 
be allocated to the lowest class utilization at the pool plant 
of a handler after the allocation of shrinkage on producer 
milk. 
“Producer” should be defined as a person, other than a 
producer-handler, who produces Grade A milk, in conform- 
ity with the sanitation requirements issued by a duly con- 
stituted health authority, for consumption in the market- 
ing area as a fluid milk product and whose milk is received 
at a pool plant. It should also include a person whose milk 
is diverted from a pool plant by a handler, including a 
cooperative association, to a nonpool plant for the handler’s 
account. Such milk should be deemed to have been received 
at the location of the pool plant from which diverted. In 
order to distinguish between milk which may be temporarily 
diverted and that which has become disassociated from the 
Gulf Coast market, some limitation on the length of time 
that milk may be diverted and still be considered as pro- 


26 


ducer milk under the order is desirable. Based on the con- 
ditions in the market, it is concluded that milk of a dairy 
farmer which is diverted to a nonpool plant in excess of 10 
days’ production during the normally low production months 
of September through January should not be considered as 
producer milk under the order. Milk of a dairy farmer 
which is moved to a nonpool plant in a quantity that ex- 
ceeds 10 days’ production during any of the months Sep- 
tember through January when the regulated plants are in 
greatest need of milk, is not sufficiently associated with this 
market to be priced and pooled with other producer milk. 
Unlimited diversion of milk during the flush months of Feb- 
ruary through August will facilitate the economical dis- 
posal of seasonal reserve supplies. Such provisions will per- 
| mit milk regularly associated with the market to be di- 
verted to manufacturing plants during periods of seasonal 
| flush production and over weekends and holidays when 
| supply and demand relationships may require some reserve 
to be manufactured in plants not regulated by the order. 
_ The diversion provisions will facilitate interplant movements 
_ of milk for the purpose of short time adjustments of supply 
and demand without depriving dairy farmers producing the 
regular supply for the market of their status as producers. 

“Other source milk” should be defined to include all skim 
milk and butterfat contained in fluid milk products re- 
ceived by a handler at his plant(s), except producer milk 
_ and fluid milk products received from other pool plants. 
Any receipts from a producer-handler would be other source 
milk since such a person is neither producer nor the operator 
of a pool plant. This definition would also include milk 
products, other than fluid milk products, from any source 
(including those produced at the plant) which are reproc- 
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essed and converted to another product in the plant during 
the month. Supplemental supplies of other source milk from 
nonpool plants are occasionally needed and the gmounts 
needed vary from season to season and between handlers. 

“Fluid milk product” is specifically defined in the order 
because of frequent references to this group of items. The 
fluid milk products are those which constitute Class I use 
and should be defined as all the skim milk (including con- 
centrated and reconstituted skim milk) and butterfat dis- 
posed of in fluid form as milk, skim milk, buttermilk, 
flavored milk, flavored milk drinks or concentrated milk 
(not sterilized or in hermetically sealed containers), egg- 
nog, yogurt, cream (sweet or sour), and any fluid mixture 
of cream and milk or skim milk (except aerated cream, ice 
cream mix, and frozen dessert mix). 

(b) The classification and allocation of milk, Milk 
should be classified in two classes reflecting the principal 
differences in the value of milk used for different purposes. 
Class I should include all skim milk and butterfat disposed 
of for consumption as a fluid milk product and Class II 
should include the manufacturing uses. 

Because skim milk and butterfat are not used in most 
products in the same proportions as received from produc- 
ers, these components should be accounted for and classified 
separately. Class prices, however, will apply per hundred- 
weight of milk, and will be adjusted for the butterfat con- 
tent of the milk actually used in each class through butter- 
fat differentials. | 

The fluid milk products which are included in Class I 
are those distributed to consumers in fluid form and re- 
quired by the health authorities having jurisdiction in the 


marketing area to be obtained from milk or milk products 
| 
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from Grade A sources. The extra cost of Grade A quality 
milk produced and delivered to the market in the condition 
and quantities required makes it necessary to provide a 
price for milk used as Class I somewhat higher than for 
milk used for manufacturing purposes. It is appropriate 
| that all of the products required to be from Grade A milk 
be included in a single class so that all milk required to 
make such products may contribute uniformly to the cost 
| of supplying the market needs for Grade A milk. Plant loss 
of producer skim milk and butterfat in excess of 2 percent 
and skim milk and butterfat not accounted for as Class II 
should also be classified as Class I. 

Reserve milk not needed seasonally, or at other times 
; such as weekends, for Class I use must be disposed of for 
: use in manufactured products. These products are not re- 
quired to be made from inspected milk, must be sold in com- 
| petition with products made from uninspected sources pro- 
duced over a large area and generally are less perishable 
than fluid milk products. Milk so used should be classified 
, as Class II and priced in accordance with its value in such 
outlets. 

Class II should therefore include skim milk and butterfat 
used to produce any product other than a fluid milk prod- 
uct, including but not limited to such products as ice 
| cream, ice cream mix, ice milk, frozen desserts and mixes, 
' frozen cream, aerated cream, dried milk products, whole 
and nonfat, condensed or evaporated products, butter, cot- 
tage cheese and hard cheese. Class II should also include 
| plant loss of other source milk, actual plant loss on producer 
| milk not in excess of 2 percent, all skim milk dumped or 
| accounted for as disposed of for livestock feed, and inven- 
_ tories of fluid milk products on hand at the end of any 
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month. Cream which is frozen and placed in nore 
23 F.R. 8802 

should be Class II since such cream is intended primarily 
for use in ice cream or ice cream mix. Any frozen cream or 
other Class II products wheh may be used later in a fluid 
milk product would be considered as other source milk at 
the time of such use and assigned to the lowest peed 
utilization in the plant. 

Handlers have inventories of fluid milk products at the 
beginning and end of each month which must enter into 
the accounting for current receipts and utilization. The rec- 
ord testimony indicates that an appropriate classification 
of the inventory of fluid milk products is as Class I, This 
manner of classifying inventory with correlated steps in the 
allocation procedure provides a means of charging | each 
handler for his Class I sales each month at the current Class 


I price. Fluid milk products whether in bulk or packaged 
form should be inventoried and classified as Class II. Manu- 
factured milk products are not included in inventory ac- 
counting because the skim milk and butterfat used for) such 
products are accounted for in the month when such prod- 


ucts are manufactured. 

Uniformity of cost to handlers and simplicity of account. 
ing are achieved if, so far as possible, Class I utilization 
each month is assigned to current receipts of producer milk. 
This can be accomplished by classification of closing inven- 
tory as Class II, and allocation of opening inventory to 
Class I only when current receipts of producer milk, (ex- 
cept allowable Class II shrinkage) are less than Class I 
sales. In such case the handler should pay the difference 
between the Class II price for such milk in the preceding 
month and the current Class I price. The volume on 
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which this charge is made should not exceed the volume 
(in excess of allowable Class II shrinkage) for which pro- 
ducers were paid at the Class II price in the preceding month. 
Inventories of products designated as Class I on hand at 
a pool plant at the beginning of any month during which 
such a plant becomes qualified for the first time should 
likewise be subtracted from the Class II utilization of such 
plant. This will preserve the priority of assignment of cur- 
rent producer receipts to current Class I use for each month. 
The allocation of inventory to Class I which is in excess 
of the producer milk classified as Class II in the preceding 
month should be subject to the same rate of compensatory 
| payment as a current receipt of other source milk. 
Unaccounted for milk in excess of a reasonable allow- 
ance for plant loss should be Class I so as to require full 
| accounting by handlers for their receipts. Two percent is 
considered a reasonable maximum allowance for plant loss. 
' No limit need be put on shinkage of other source milk since 
such milk is deducted from the lowest use class under the 
allocation procedures. Since it is not feasible to segregate 
| Shrinkage of producer milk from that of other source milk 
in the same plant, total shrinkage is prorated on the basis 
| of the volume of receipts. Allowance for loss on producer 
milk diverted to another pool plant should be at the pool 
| Plant where actually received. When milk is moved in bulk 
from one pool plant to another pool plant the loss on pro- 
ducer milk should be prorated at the rate of 0.5 percent to 
the shipping plant and 1.5 percent to the receiving plant to 
reflect the greater losses in the bottling operation. Each 
handler must be held responsible for full accounting of all 
his receipts of skim milk or butterfat in any form. The 
handler who first receives the milk from producers should 
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be responsible for establishing the classification of and the 
payment for producer milk. Except for such limited quan- 
tities of shrinkage as may be classified in Class TI, all 
skim milk and butterfat which is received and for which 
the handler cannot establish utilization should be classified 
as Class I milk. This provision is necessary to remove any 
advantage to handlers who fail to keep complete and ac- 
curate records and to assure that producers receive full value 
for their milk on the basis of its use. 
Transfers of milk between plants. Classification of but- 
terfat and skim milk used in the production of Class IT 
items should be considered to have been established when 
the product is made. Classification of Class I milk should 
be established when the butterfat or skim milk is disposed 
of. However, since some Class I items may be disposed jof to 
other milk plants for processing, separate classification pro- 
cedure should be prescribed for transfers to other plants. 
Milk, skim milk, cream or other fluid milk products trans- 
ferred by a handler to the pool plant of another handler 
should be classified as Class I milk unless both handlers in- 
dicate in their reports to the market administrator that they 
desire such milk to be classified as Class II milk. However, 
sufficient Class II utilization must be available at the trans- 
feree plant for such assignment after prior allocation of 
shrinkage and other source milk as described below. On the 


| 
other hand, if the transferring handler had other source 


milk during the month, the assignment of products trans- 
ferred to another plant to the Class I utilization of such 
plant should be limited so that other source milk in the 
transferring handler’s plant will not be allocated to Class 
I milk while at the same time producer milk is allocated to 


Class IT milk in the transferee handler’s plant. 
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Milk, skim milk or cream transferred or diverted from 
Mississippi Gulf Coast pool plants to nonpool plants should 
be classified as Class I to the extent that the receipts from 
regulated plants under this order or any other order ex- 
ceeds the Class II usage in the nonpool plant. In the event 
fluid milk products are received at a nonpool plant from 
more than one plant regulated by a Federal order, any skim 
; milk or butterfat classified as Class I at such a nonpool 
| plant should be shared pro rata between pool plants of this 
, and other orders. In order to substantiate a Class II classi- 

fication the nonpool plant must have and make available 
| records adequate to verify any Class II utilization claimed. 

There was no evidence indicating that the Mississippi 
Gulf Coast market carries milk supplies for other markets 
and therefore producers have no claims of priority to Class 

_ I sales in other markets resulting from transfers from pool 

| plants to nonpool plants in such markets. Accordingly, only 
ungraded supplies at the nonpool plant are assigned to Class 
II uses before the milk transferred from a Gulf Coast pool 
plant is assigned. 

Allocation. When handlers receive butterfat and skim milk 

| from sources other than from producers, it is necessary to 
provide a method for allocating such receipts to the classes 
of utilization in such a manner as to determine the classi- 
fication of producer milk. Inasmuch as producer milk is the 
regular available supply for fluid consumption in the mar- 
keting area, producer milk should be assigned the Class I 
_ utilization in preference to other source milk. This is neec- 
| essary to insure the effectiveness of the classified pricing pro- 
gram of the proposed order. The system of assigning utili- 
| zation of milk to receipts from different sources which will 
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carry out this objective is set forth in detail in the propose 
marketing agreement and order. 

In general this procedure requires that skim milk and 
butterfat, respectively, remaining in each class be assigned 
to producer milk by making the following deductions from 
the gross utilization of each handler starting with Class II 
milk, except as otherwise noted: 

(1) Class II shrinkage of producer milk; 

(2) Other source milk unregulated ; 

(3) Other source milk under Federal regulation ; 

(4) Beginning inventory; 

(5) Receipts from other handlers (according to classi 
fication) ; | 

(6) Add shrinkage deducted in (1) ; and 

(7) Overage. | 

Since uniform prices paid producers by each handler are 
to be calculated monthly, the assignment of utilization de- 
scribed above should be carried out with respect to al re- 
ceipts during the month. 

(c) Class prices. The Class I price for the Mississippi 
Gulf Coast market should be the Central ee Class 
I price plus 10 cents. 

The Gulf Coast marketing area is bounded on the north 
by the Central Mississippi marketing area. There is | ‘sub- 
stantial competition between the two markets, both in ‘pro- 
curement and sale of milk. With respect to procurement, 
over 15 percent of the total number of shippers supplying 
the Gulf Coast handlers are actually located within the 
Central Mississippi marketing area. Conversely, substantial 
numbers of Central Mississippi producers shipping to han- 
dlers located at Hattiesburg and other points are located 
in these same counties and in the seven counties which com- 
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prise the Gulf Coast marketing area. In addition, several 
Central Mississippi handlers make regular route sales of 
milk in the Gulf Coast. 

There is also substantial competition between the Gulf 


23 F.R. 8803 
Coast and New Orleans markets. The plant operated by 


the Louisiana-Mississippi Milk Producers’ Association at 
Poplarville, Mississippi, is regulated as a pool supply plant 
under the New Orleans order. From this plant the associa- 
tion also furnishes a full supply of milk by bulk tank truck 
to a Picayune, Mississippi, bottling plant which would be 
subject to regulation hereunder. In addition, a New Orleans 
distributor has regular route sales in the southwestern por- 
tion of the Gulf Coast market. Under the New Orleans order 
the Class I and uniform prices are announced at the 60-70- 
mile zone. Poplarville is in the 81-90-mile zone and has a 
minus 4-cent differential. 

In both the New Orleans and Central Mississippi orders, 
Class I prices are set at stated differentials over identical 
basic formula prices. In New Orleans the differentials are 
$2.30 during the flush months of March through June and 
_ $2.50 in the other 8 months, for an average of $2.43. In Cen- 
tral Mississippi the differentials for the corresponding 
months are $1.85 and $2.25, for an average of $2.12. The 
_ New Orleans Class I price is further subject to a supply- 
_ demand adjustment which raises the differential whenever 
supplies are below normal in relation to Class I sales and 
lowers it when an over-supply is indicated. In each of these 
orders the Class I prices have been in effect for a sufficient 
_ length of time to demonstrate that they are adequate to 
| induce the production of a sufficient supply of pure and 
; Wholesome milk for the needs of the market. 
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Since the Gulf Coast market is most directly in competi- 
tion with Central Mississippi, that market rather than New 
Orleans should serve as the primary determinant of Class I 
prices in the Gulf Coast. The Gulf Coast is, of course, more 
distant from the usual sources of supplemental milk (Mis- 
souri, Iowa, Minnesota, and Wisconsin) than the major 
cities in Central Mississippi. Supplemental milk ‘would, 
therefore, be expected to cost more because of the added 
transportation to Gulf Coast points. 

On the other hand, the location adjustment which! would 
apply to milk furnished to Central Mississippi from a plant 
at Gulfport would be 11.5 cents per hundredweight. | In the 
recommended decision the Class I price was set at the same 
level as in Central Mississippi. 

In their exceptions producers emphasized the importance 
of a higher price in attracting adequate supplies of pro- 
ducer milk and in attracting such quantities of supple- 
mental milk as may be needed. Although there would be a 
location adjustment of 11.5 cents under the Central Missis- 
sippi order at a plant located at Gulfport, no Central Mis- 
sissippi supply plants are, in fact, located in the Gulf Coast 
area. The producers whose farms are located in the ‘south- 
eastern portion of the Central Mississippi area aud the 
northeastern portion of the Gulf Coast area ship direetly to 
the distributing plants and receive the market area price 
for their milk. 

The addition of 10 cents to the Gulf Coast Class : price 
also recognizes that the Central Mississippi handlers who sell 
milk in the Gulf Coast area have incurred additional trans- 
portation costs on such sales. Gulf Coast handlers will not, 
therefore, be placed at a competitive disadvantage on their 
sales in the Gulf Coast market. The higher Class I price 
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also allows, to some degree, for the fact that the New Orleans 
Class I price has continued to average higher than that in 
Central Mississippi. 

The Central Mississippi order provides for a Class I 
' price only through February 29, 1960. Before that date it is 
expected that a hearing will be held in Central Mississippi 
to consider a more permanent Class I pricing formula. Since 
the Gulf Coast Class I price is directly related to that in 
| Central Mississippi, all interested parties in the Gulf Coast 
would be invited to participate in such a hearing. Gulf Coast 
conditions would be relevant both with respect to the gen- 
eral level of the Class I price and to the appropriate rela- 
tionship between Class I prices in the two markets. This 
would not, of course, preclude Gulf Coast parties from re- 
questing reconsideration of the Gulf Coast Class I price at 
| &@ separate hearing whenever they consider such action ad- 
visable. 

Class II price. The Class II price should reflect the value 
_ of milk for general manufacturing uses in the Mississipi 
Gulf Coast milkshed. The average of the prices paid at 
four Mississippi dairy manufacturing plants provides an 
appropriate indication of the value of milk for such uses in 
_ the area. The four plants selected are in the general area of 
the Mississippi Gulf Coast milkshed and are not operated or 
controlled by persons who will be handlers under the order. 

To the monthly average of prices paid at local dairy manu- 
_ facturing plants 10 cents per hundredweight should be added 
for the months of March through July and 20 cents in all 
' other months. The proposed Class II price will be the same 
_ as the Class III price under the Central Mississippi order 
, and will be slightly lower than the New Orleans Class II 
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price. In 1957 the Central Mississippi Class II price averaged 
$3.29 while the New Orleans Class II price averaged $3.31. 
The cooperative associations are in a position to divert 
milk directly from producers’ farms to a manufacturing plant 
if the occasion arises. There are a number of plants located 
within the surplus disposal area where the associations 
would be able to dispose of reserve supplies of milk. | 
However, the proposed Class II price will be a level that 
will tend to discourage handlers from procuring needless 
supplies of Grade A milk for Class II uses and thus will 
tend to maximize returns to producers for Grade A milk 
used in Class II. 


Butterfat differentials. Butterfat and skim milk will be 
accounted for separately for classification purposes ‘since 
they are not used in most products in the same proportions 


as received from producers. The basic test for which class 
prices are determined is 4.0 percent butterfat content, the 
usual fat test at which prices are quoted in the area, and on 
which the market has operated for many years. It will 
then be necessary to adjust Class I and Class II prices of 
milk to handlers in accordance with the average test of milk 
used in each class. Butterfat differentials which reflect dif- 
ferences in value due to differences in butterfat content are 
used for this purpose. 

Producers proposed that the handler butterfat ditter 
ential for Class I milk be 0.12 times the Chicago price of 
92-score butter. In the Mississippi Gulf Coast area, fluid 
cream must be from Grade A milk and is therefore priced 
as Class I milk. Butterfat in cream from inspected sources 
sold as fluid cream or cream mixtures has a higher value 
than that in ungraded milk which will be approximately 
reflected by a butterfat differential 0.12 times the Chicago 
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butter price. Such a differential should be used to adjust the 
hundredweight price of Class I milk for each one-tenth 
percent variation for 4.0 percent butterfat content. The Class 
II butterfat differential should be 0.11 times the Chicago 
butter price as proposed. Such a differential reflects an 
appropriate value of butterfat for Class II uses in this area. 

The butterfat differential used in making payments to 
producers should be calculated at the average of the returns 
actually received from the sale of butterfat in producer 
milk. The rate to be used for this purpose would be the 
average of the Class I and Class II differentials weighted 
by the proportion of butterfat in producer milk classified 
in each class. Thus, producer returns for butterfat will reflect 
the actual sales value of their butterfat at the class differ- 
entials provided in the order. The producer butterfat differ- 
ential in no way affects the handlers’ cost of milk but merely 
divides returns among producers according to the varying 
butterfat tests of their milk. 

Location differentials. Fluid milk products, because of 
their bulk, perishable nature, incur a relatively high trans- 
portation charge if moved a considerable distance. Milk de- 
livered directly by farmers to plants in or near the urban 
centers in the marketing area is therefore worth more to a 
handler than milk which is received from farmers at a plant 
located many miles from the market. This is so because in 
the latter instance the handler must incur the additional cost 
of moving that milk into the central market. The producer, 
in turn, receives less for milk delivered to points distant 
from the market area in lieu of incurring the additional 
cost of hauling his milk into the central market. Under these 
conditions the value of producer milk delivered to plants 
located some distance from the central market is reduced in 
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proportion to the distance (and the cost of transporting such 
milk) from the point of receipt to the central market. 

Distant plants not subject to another order may become 
partially or fully regulated by this order. The operator of 
such a plant would incur a substantial transportation cost 
on the bulk or packaged milk before reaching any portion 
of the marketing area and should be allowed an | offset- 
ting credit in order to be fully competitive with the pool 
plants located within the marketing area. The means of 
23 F.R. 8804 
allowing for transportation costs under the order id to es- 
tablish the Class I price for such milk delivered to plants at 
a point in the market and then provide a schedule |of de- 
ductions from the Class I price as location differentials. 
This will place all handlers on an equal competitive basis 
on the Class I milk distributed in the marketing area. 

In applying location differentials under the Mississippi 
Gulf Coast order the mileage zone of a plant should. ‘be de- 
termined by the shortest highway distance, as determined by 
the market administrator, from the Court House at Gulfport 
or Pascagoula, Mississippi, whichever is closer. These cities 
are so situated with respect to the overall marketing area so 
that basing location differential mileage zones from the 
nearer of them would be equitable to all handlers. 

Because of the close competition between the plants which 
are located within the marketing area, it would be inap- 
propriate to have location differentials applicable at such 
plants. The Central Mississippi marketing area borders the 
Gulf Coast area on the north and that order provides a 
single Class I price for plants located within 50 miles of 
Hattiesburg, Jackson, Meadville, or Meridian. Location ad- 
justments under the Gulf Coast order can be made to con- 
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_ form to this pattern by creating a second zone, priced at 
minus 10 cents and extending from 60 to 160 miles from 
_ Gulfport or Pascagoula. This second zone will include all 
of the Central Mississippi basing points and the effective 
_ Class I prices will be identical. Beyond 160 miles the Gulf 
_ Coast Class I price should be reduced at the rate of 1.5 cents 
per 10 miles or fraction thereof. 
The location differential proposed herein is economically 
sound and will be applicable to all handlers wherever lo- 
; cated. The proposed rates are fundamentally the same as 
those contained in various other orders and are representa- 
tive of the cost of hauling milk by an efficient means to the 
market. 
The producer should receive Jess for milk delivered to 
points which are distant from the marketing area in lieu of 
incurring the additional cost of hauling his milk to the mar- 
keting area. Under these conditions the value of producer 
, milk delivered to plants should be reduced in proportion to 
_ the distance that such plant is from Gulfport or Pascagoula, 
Mississippi, by the same rate that applies to Class I milk. 
Equivalent price. An equivalent price provision is designed 
to meet an emergency situation in which a price quotation 
‘necessary in the determination of class prices, or for any 
other purpose, may not be available. In such event, the 
Secretary would determine a price equivalent to the price 
quotation normally available. The provision proposed will 
Temove uncertainty as to the procedure to be followed in the 
absence of any price quotation provided for in the order and 
thereby will prevent unnecessary interruption in the ad- 
ministration of the order. 
Payments on unpriced milk. The order should provide 
compensatory payments with respect to unpriced milk which 
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is allocated to Class I in a pool plant, in any month) when 
receipts from producers exceed 112 percent of Class : utili- 
zation at all pool plants in the market. 
Plant operators must have available a larger supply of 
milk than is necessary to fill their Class I requirements on 
any given day. Reserves are needed because production 
fluctuates seasonally without corresponding changes in the 
demand for Class I milk. Reserves are also needed to. cover 
short-time fluctuations in receipts and for variations in 
Class I requirements resulting from 5- or 6-day bottling, the 
heavy weekend demand at grocery stores, holidays, and 
similar factors. The reserve milk is commonly manufactured 
into the more storable and transportable dairy products 
which are sold in competition with products made | from 
manufacturing grade milk. The existence of this reserve 
Grade A milk, which must be marketed at a lower price, is 
a primary element of instability affecting fluid milk markets. 
There are considerable volumes of such Grade A reserve 
milk close enough to be available to Gulf Coast handlers. 
A Grade A supply plant for the Houston, Texas, market | oper- 
ated by the South Texas Milk Producers Association at Mag- 
nolia, Mississippi, is one available source of unpriced reserve 
milk. The distributor from Pensacola who was holding part 
of the Keesler Field contract at the time of the hearing had 
apparently obtained another supply of such milk. 
Since this reserve milk in other markets is ordinarily con- 
verted to manufactured dairy products, the seller would be 
willing to market it at any price which would net him more 
than the manufacturing value. Consequently, handlers un- 
der the Gulf Coast order could expect to obtain such reserve 
milk at approximately manufacturing values as reflected 
in the Class II price under the order. It is, therefore, appro- 
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priate that the compensatory payment on other source milk 
allocated to Class I should be the difference between the 
Class II price and the Class I price, adjusted to the location 
of the plant from which such other source milk was received 
from farmers. This rate will reflect generally the difference in 
| value between unregulated and regulated milk for Class I 

use. The payment will, therefore, remove any competitive 
| Sales advantage which the regulated handler might other- 
wise obtain by substituting other source milk for available 
producer milk. 

The compensatory payment should apply in all months 
except those in which the market supply of producer milk is 
inadequate to fill Class I requirements, including an oper- 
_ ating reserve of 12 percent. On the basis of past experience, it 
appears that during times when producer supplies in the Gulf 
Coast market have not been adequate, the other nearby 
sources have also been in short supply. At such times milk 
_ Iaust be obtained from Missouri, Wisconsin, or other dis- 
| tant sources and has commonly cost more delivered to Mis- 
_ Sissippi points than the Class I prices paid to local producers. 
Under these circumstances, there is no competitive advan- 
tage to be gained by the use of other source milk, and com- 
pensatory payments would be inappropriate. 

It is administratively necessary to use the stated rate of 
| compensatory payment instead of attempting to determine 
an appropriate rate in each given case. Pool plant operators 
_ May obtain other source milk with little or no advance 
_ notice from a wide variety of sources. Any attempt to de- 
_ termine the actual cost of such milk to the regulated handler 
_ would be complicated by the number of plants involved, the 
, fact that some of the plants supplying the other source 
milk might be operated by the same handler in which case 
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the interplant billing would be purely arbitrary, the Pos- 
sibility of arbitrary billing even where the plants were not 
under common ownership, and the fact that the originating 
plant would not be Subject to the audit and payment pro- 
visions of the order. It is, therefore necessary to have defi- 
nite and specified rates applicable to all handlers similarly 
Situated. The rates herein provided are those which will best 
effectuate the intent of the Act under current marketing 
conditions in the area. | 

Other source milk used in the form of concentrated milk 
products should be considered to be from a source at the 
location of the pool plant where it is used. In some instances 
there will be no, and in all cases insignificant, transportation 
charges per hundredweight experienced by handlers on such 
other source milk under the skim milk equivalent basis of 
accounting provided in the order. By following this proce- 
dure, the compensatory payment on other source milk de- 
rived from concentrated products, such as condensed milk 
or nonfat dry milk solids, will be comparable to that on 
any other source milk which is allocated to Class I milk, 

No compensatory payments are required on milk which 
has been classified and priced under any other Federal order. 
The alignment of Class I prices for the Gulf Coast market 
with those provided under the Central Mississippi and New 
Orleans markets has already been described. It follows that 
there is little opportunity for handlers in any one of the 
markets to achieve any appreciable competitive advantage 
over handlers regulated by other Federal orders. 

Another category of unpriced milk is that sold on routes 
in the marketing area by handlers operating nonpool plants. 
There are the plants which are primarily associated with 
Some other market but from which less than 20 percent of 
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| the total supply is sold as Class I within the Gulf Coast mar- 
keting area. Also, it is conceivable that a distributing plant 
: might fail to achieve pool status because less than half of 
| its total receipts were disposed of in fluid form. 
These nonpool distributors should have the choice of pay- 

_ ing either the difference between the Class I and Class II 
| prices on their sales within the area or any amount by which 
such operator has failed to pay his Grade A dairy farmers 
the use value of milk at order prices. 

23 F.R. 8805 

Handlers operating nonpool distributing plants are re- 

quired to file such reports as will enable the market ad- 
‘Ininistrator to verify their nonpool status. Under the second 
option described in the preceding paragraph (that of prov- 
ing minimum payments to dairy farmers) the nonpool dis- 
_tributor would file a complete report of receipts and utiliza- 
tion. From such reports, subject to audit, the value of his 
| disposition of milk would be computed at the class prices 
adjusted for location and butterfat content in the same 
manner as for a pool plant. From this utilization value, the 
| market administrator would subtract cash payments to the 
| Grade A dairy farmers who constitute the regular supply 
of milk at the nonpool plant. Only such payments would be 
-Fecognized as had been made to dairy farmers by the 20th 
day following the end of the delivery month. The pay- 
‘ments would be the gross amount paid for milk delivered 
by farmers to the nonpool plant; the only deductions al- 
lowed would be those authorized in writing by the dairy 
farmers for supplies or services, including hauling. Any 
amount by which such payments fail to equal the utiliza- 
tion value of the milk would be payable to the utilization 
fund. In this way, the nonpool plant operator would be fully 
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equated, so far as the utilization cost of his milk is con- 
cerned, with the pool plant operators. 

In case the nonpool plant receives no milk or only part 
of its supply directly from dairy farmers, the application 
of these provisions should follow those which would. be ap- 
plied to similarly situated pool plants. For example, on the 
basis of the operations described in the record the | | Dairy 
Fresh Corporation plant at Prichard, Alabama, would be a 
nonpool plant. No milk is received directly from farms at 
the Prichard plant; its principal supply is from a receiving 
plant located at Greensboro, Alabama. In this instance, the 
Greensboro plant constitutes a supply plant and the! entire 
operation there and at Prichard would be reported and au- 
dited to compare payments to dairy farmers delivering at 
Greensboro with class utilization and values of all milk re- 
ceived at and disposed of from the two plants. : 

The milk production area around Greensboro, Alabama, 
is entirely separate from that drawn upon by those Gulf 
Coast handlers who would be fully regulated hereunder. 
There was no proposal for extending regulation into Alabama 
nor did producers there desire to be included under a Fed- 
eral order at this time. In the circumstances, the Gulf Coast 
producers and handlers were concerned only that this Ala- 
bama handler, or any other nonpool handler who might be 
affected, be denied any competitive advantage based on 
minimum class prices paid to producers. They were not 
concerned about the possibility that nonpool handlers would 
have any competitive advantage in the procurement of milk 
through lack of pooling. 

Other nonpool handlers may purchse some milk from dairy 
farmers and the remainder from other sources. The other 
source and dairy farmer milk will be allocated in the same 
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fashion as if the plant were a pool plant, and compensatory 
payments computed if the other source milk did not come 
from plants subject to a Federal order. 

The option of paying the difference between the Class I 
and Class II prices on the quantities sold as Class I the mar- 
keting area should also be available to any handler operat- 
ing a nonpool plant. Such payment will remove any com- 
petitive sales advantage as compared with fully regulated 
handlers just as in the case of other source milk allocated 
to Class I at a pool plant. 

The assessment of administrative expenses should depend 
upon which option is chosen by the nonpool distributor. If 
he elects to pay the difference between Class I and Class II 
prices on his in-area sales, he should continue to pay ad- 
ministrative expense only on such quantities. However, if he 
elects the payment-to-dairy farmers option, he should pay 
administrative expense on his entire receipts from the Grade 
A dairy farmers. Obviously, the second option involves fully 
as much verification of receipts and utilization by the mar- 
ket administrator as at a pool plant. Such verification might 
well include the checking of weights and butterfat tests of 
receipts from dairy farmers and of the product sold as well 
as an audit of the books and records. Also, some of the fully 
regulated plants have nearly as large a proportion of out-of- 
area sales as a non-pool distributor yet are assessed admin- 


istrative expense on their entire receipts. 
* * * 2 
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EXHIBIT “B” 


ORDER NO. 114 
Effective December 1, 1958 and J anuary 1, 1959 
23 F.R. 9281, 
UNITED STATES DEPARTMENT OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
T. 7, Ch. IX, Code of Fed. Regs. 
Marketing Orders—Part 1014 
ORDER REGULATING THE HANDLING OF MILK IN 
THE MISSISSIPPI GULF COAST MARKETING AREA 


Sec. 
1014.0 Findings and determinations 


DEFINITIONS 
1014.1 Act. 
1014.2 Secretary. 
1014.3 Department of Agriculture. 
1014.4 Person. 
1014.5 Cooperative association. 
1014.6 Mississippi Gulf Coast marketing area. 
1014.7 Route. 
1014.8 Distributing plant. 
1014.9 Supply plant. 
1014.10 Pool plant. 
1014.11 Nonpool plant. 
1014.12 Handler. 
1014.13 Producer-handler. 
1014.14 Producer. 


1014.15 Producer milk. 
1014.16 Other source milk. 
1014.17 Fluid milk product. 
1014.18 Chicago butter price. 


MARKET ADMINISTRATOR 
1014.20 Designation. 
1014.21 Powers. 
1014.22 Duties. 


REPORTS, RECORDS AND FACILITIES 
| 1014.30 Reports of receipts and utilization. 
1014.31 Other reports. 
1014.32 Producer-handler reports. 
1014.33 Records and facilities. 
1014.34 Retention of records. 


CLASSIFICATION 
1014.40 Skim milk and butterfat to be classified. 
1014.41 Classes of utilization. 
1014.42 Assignment of shrinkage. 
; 1014.43 Responsibility of handlers and reclassification of 
milk. 
1014.44 Transfers. 
1014.45 Computation of the skim milk and butterfat in 
each class. 
| 1014.46 Allocation of skim milk and butterfat. 


MINIMUM PRICES 
1014.50 Class prices. 
| 1014.51 Butterfat differentials to handlers. 
1014.52 Location differentials to handlers. 
1014.53 Use of equivalent prices. 


1014.60 
1014.61 
1014.62 
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APPLICATION OF PROVISIONS 
Producer-handlers. 
Handler operating a noonpool distributing, plant. 
Plants subject to other Federal orders. 


DETERMINATION OF UNIFORM PRICES | 3 


1014.70 


1014.71 
1014.72 


1014.73 


1014.75 
1014.76 
1014.77 
1014.78 


Sec. 

1014.80 
1014.81 
1014.82 
1014.83 
1014.84 
1014.85 
1014.86 
1014.87 
1014.88 
1014.89 


Computation of the value of milk received from 
producers by each handler. 
Computation of uniform price. 
Computation of uniform price for base milk and 

excess milk. 
Notification of handlers. 


BASE RATING 
Determination of daily base. 
Computation of base. 

Base rules. 
Announcement of established bases. 


PAYMENTS 


Time and method of payment. 

Producer butterfat differential. 

Producer location differential. 
Producer-settlement fund. 

Payments to the producer-settlement fund. 
Payments out of the producer-settlement fund. 
Adjustment of accounts. 

Marketing services. 

Expense of administration. 

Termination of obligations. 


50 


EFFECTIVE TIME, SUSPENSION 
OR TERMINATION 
1014.90 Effective time. 
1014.91 Suspension or termination. 
1014.92 Continuing obligations. 
1014.93 Liquidation. 


MISCELLANEOUS PROVISIONS 
1014.100 Agents. 
1014.101 Separability of provisions. 


AUTHORITY: §§1014.0 to 1014.101 issued under sec. 5, 
49 Stat. 753, as amended; 7 U.S. C. 608c. 

§1014.0 Findings and determinations—(a) Findings upon 
the basis of the hearing record. Pursuant to the provisions 
of the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U. S. C. 601 et seq.), and the applicable rules 
of practice and procedure, governing the formulation of 
marketing agreements and marketing orders (7 CFR, Part 
900), a public hearing was held upon a proposed market- 
ing agreement and a proposed order regulating the handling 
of milk in the Mississippi Gulf Coast marketing area. Upon 
the basis of the evidence introduced at such hearing and 
the record thereof, it is found that: 

(1) The said order, and all of the terms and conditions 
thereof, will tend to effectuate the declared policy of the 
act; 


(2) The parity prices of milk as determined pursuant to 
section 2 of the act are not reasonable in view of the price 
of feeds, available supplies of feeds, and other economic 
conditions which affect market supply and demand for milk 
in the said marketing area, and the minimum prices speci- 
fied in the order are such prices as will reflect the afore- 
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said factors, insure a sufficient quantity of pure and whole- 
some milk and be in the public interest ; 

(3) The said order regulates the handling of milk in 
the same manner as, and is applicable only to persons in 
the respective classes of industrial or commercial (activity 
specified in a marketing agreement upon which a. hearing 
has been held; ! 

(4) All milk and milk products handled by handlers, 
as defined in this order, are in the current of interstate com- 
merce or directly burden, obstruct, or affect interstate com- 
merce in milk or its products; and | 

(5) It is hereby found that the necessary expense of 
the market administrator for the maintenance and func- 
tioning of such agency will require the payment by each 
handler, as his pro rata share of such expense, 5 cents per 
hundredweight or such amount not to exceed 5 cents per 
hundredweight as the Secretary may prescribe, with respect 
to (a) receipts of producer milk, including such handler’s 
own production, (b) other source milk allocated to Class 
I pursuant to §1014.46 (a) (2) and (b), and (c) the quan- 
tities of milk at the plants of handlers operating nonpool 
plants as specified in §1014.61 (a) (2) or (b) (2). | 

(b) Additional findings. It is necessary in the public 
interest to make this order partially effective not later than 
December 1, 1958, and fully effective not later than January 
1, 1959. | 

The provisions of the said order are known to handlers. 
The recommended decision of the Deputy Administrator of 
the Agricultural Marketing Service was issued September 
17, 1958, and the decision of the Acting Secretary contain- 
ing all the provisions of this order was issued November 
7, 1958. This order will constitute the original imposition 
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of a regulatory program in this market and it is necessary 
that the provisions other than those relating to prices and 
| payments to producers be placed in effect prior to the effec- 
| tive date of such pricing and payment provisions so that 
handlers may have opportunity to make necessary adjust- 
‘ments in their operational and accounting procedures to 
conform to all provisions of the order. In view of the fore- 
' going, it is hereby found and determined that good cause 
exists for making this order partially effective December 1, 
1958, and fully effective January 1, 1959, and that it would 
be contrary to the public interest to delay the effective date 
_ of this order for 30 days after its publication in the FrprraL 
Reeister. (See sec. 4(c), Administrative Procedure Act, 
5 U.S. C. 1001 et seq.) 
(c) Determinations. It is hereby determined that: 
(1) The refusal or failure of handlers (excluding coop- 
erative associations specified in sec. 8c(9) of the act) of 
| more than 50 percent of the milk, which is marketed within 
the marketing area, to sign a proposed marketing agree- 
| ment, tends to prevent the effectuation of the declared policy 
of the act; 
(2) The issuance of this order is the only practical 
means pursuant to the declared policy of the act of advanc- 
| ing the interests of producers as defined in the order; and 
(3) The issuance of this order is approved or favored 
by at least two-thirds of the producers who participated in 
a referendum and who during the determined representative 
period were engaged in the production of milk for sale in 
the marketing area. 
Order relative to handling. It is therefore ordered, that 
/on and after the effective date hereof, the handling of milk 
‘in the Mississippi Gulf Coast marketing area shall be in con- 
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formity to, and in compliance with, the following 
23 F.R. 9282 
and conditions: 


DEFINITIONS | 
§1014.1 Act. “Act” means Public Act No. 10, 734 Con- 
gress, as amended, and as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S. C. 601 et seq.). 
§1014.2 Secretary. “Secretary” means Secretary of Agri- 
culture of the United States, or any other officer or employee 
of the United States authorized to exercise the powers or to 
perform the duties of the Secretary of Agriculture. 
§1014.3 Department of Agriculture. “Department of Agri- 
culture” means the United States Department of Agriculture 
or any other Federal agency authorized to perform the price 
reporting functions specified in this part. | 
§1014.4 Person. “Person” means any individual, partner- 
ship, corporation, association, or other business unit. 
§1014.5 Cooperative association. “Cooperative associa- 
tion” means any cooperative marketing association which 
the Secretary determines, after application by the associa- 
tion, to be qualified under the provisions of the act of Con- 
gress of February 18, 1922, as amended, known as the Ca per- 
Volstead Act. 
$1014.6 Mississippi Gulf Coast marketing area. “Missis- 
sippi Gulf Coast marketing area”, hereinafter called the 
marketing area, means all the territory, including incorpo- 
rated municipalities and military reservations, within the 
counties of George, Greene, Hancock, Harrison, Jackson, 
Pearl River, and Stone, all within the State of Mississippi. 
§1014.7 Route. “Route” means a delivery ( including de- 
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| livery by a vendor or sale from a plant or plant store) of 
any fluid milk product, other than a delivery to any milk 
processing plant. 

§1014.8 Distributing plant. “Distributing plant” means 
any plant at which fluid milk products, eligible for dis- 
| tribution in the marketing area under a Grade A label, are 
processed and packaged and from which fluid milk prod- 
ucts are disposed of on a route(s) in the marketing area. 

§1014.9 Supply plant. “Supply plant” means any plant 
| at which milk eligible for distribution in the marketing area 
under a Grade A label, is received from dairy farmers and 
from which fluid milk products are moved to a distributing 
plant. 

§1014.10 Pool plant. “Pool plant” means: 

(a) <A distributing plant, other than that of a producer- 
, handler or one described in §1014.62, from which during the 
month: 

(1) Disposition in the marketing area of fluid milk prod- 
ucts on routes is 20 percent or more of the total receipts of 
Grade A milk; and 

(2) Total disposition of fluid milk products on routes is 
50 percent or more of the total receipts of Grade A milk; or 

(b) A supply plant from which during the month 50 
percent or more of receipts from dairy farmers producing 
Grade A milk is moved to a plant(s) described in para- 
graph (a) of this section. Any supply plant that was a pool 
plant in each of the months from the effective date hereof 

'through January 1959 and thereafter any supply plant 
that was a pool plant during each of the months of Sep- 
| tember through January immediately preceding shall con- 
i tinue to be a pool plant each of the following months of 
| February through August unless written notice to the mar- 
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ket administrator is received, before the first day of the 
month of its intention to withdraw, in which case such 
plant shall thereafter be a nonpool plant, unless it again 
qualifies as a supply plant by shipping 50 percent or more 
of its receipts from dairy farmers to a plant (s) described 
in paragraph (a) of this section. 

§1014.11 Nonpool plant. “Nonpool plant” means any milk 
manufacturing, processing or bottling plant other than a 
pool plant. | 

§1014.12 Handler. “Handler” means: 

(a) Any person in his capacity as the operator of a pool 
plant(s) ; 

(b) The operator of a nonpool distributing plant with 
route distribution in the marketing area; or 

(c) A cooperative association with respect to milk of 
producers diverted for the account of such association from 
a pool plant to a nonpool plant in accordance with §1014.14, 

§1014.13 Producer-handler. “Producer-handler” means a 
dairy farmer who operates a distributing plant at which no 
fluid milk or fluid milk products are received during the 
month except his own production or transfers from a pool 
plant(s). 

§1014.14 Producer. “Producer” means any person, other 
than a producer-handler, who produces milk in compliance 
with Grade A inspection requirements of a duly constituted 
health authority, which milk is received during the month 
at a pool plant or is diverted by a handler from a pool 
plant to another pool plant or to a nonpool plant for the 
account of such handler but for not more than 10 days 
production during any months of September through Janu- 
ary. Milk diverted for the account of such handler shall 
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_ have been deemed to have been received at the plant from 
which it was diverted. 
$1014.15 Producer milk. “Producer milk” means all skim 
milk and butterfat received at a pool plant directly from 
| producers, or diverted pursuant to $1014.14. 
$1014.16 Other source milk. “Other source milk” means 
all skim milk and butterfat contained in: 
(a) Receipts during the month of fluid milk products 
_ except (1) fluid milk products from pool plants, and (2) 
producer milk; and 
(b) Products, other than fluid milk products, from any 
, Source (including those produced at the plant) which are 
_ Teprocessed or converted to another product in the plant 
during the month, or for which other utilization or dis- 
position is not established. 
$1014.17 Fluid milk product. “Fluid milk product” means 
_ all the skim milk (including concentrated and reconstituted 
skim milk) and butterfat disposed of in fluid form as milk, 
skim milk, buttermilk, flavored milk, flavored milk drinks 
or concentrated milk (not sterilized or in hermetically sealed 
containers), eggnog, yogurt, cream (sweet or sour) and 
any mixture in fluid form of cream and skim milk or milk 
| (except aerated cream, ice cream mix, frozen dessert mix). 
$1014.18 Chicago butter price. “Chicago butter price” 
means the simple average, as computed by the market ad- 
,Ministrator, of the daily wholesale selling prices (using the 
midpoint of any range as one price) per pound of 92-score 
bulk creamery butter at Chicago as reported during the 
/ month by the Department of Agriculture. 


MARKET ADMINISTRATOR 
$1014.20 Designation. The agency for the administration 
of this part shall be a market administrator, selected by 
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the Secretary, who shall be entitled to such compensation as 
may be determined by, and shall be subject to removal at 
the discretion of, the Secretary. 
§1014.21 Powers. The market administrator shall have the 
following powers with respect to this part: 
_(a) To administer its terms and provisions; 
(b) To receive, investigate, and report to the Secretary, 
complaints of violations ; 
(c) To make rules and regulations to effectuate its terms 
and provisions; and | 
(d) To recommend amendments to the Secretary. 


§1014.22 Duties. The market administrator shall perform 
all duties necessary to administer the terms and provisions 
of this part, including, but not limited to, the following: 

(a) Within 45 days following the date on which he en- 
ters upon his duties, or such lesser period as may be pre- 


scribed by the Secretary, execute and deliver to the Secretary 
a bond, effective as of the date on which he enters upon 
such duties and conditioned upon the faithful performance 
of such duties, in an amount and with surety thereon, satis- 
factory to the Secretary ; | 

(b) Employ and fix the compensation of such persons as 
may be necessary to enable him to administer its terms and 
provisions; 

(c) Obtain a bond in a reasonable amount and with 
reasonable surety thereon covering each employee who han- 
dles funds entrusted to the market administrator ; 

(d) Pay out of the funds provided by §1014.88, the 
cost of his bond and of the bonds of his employees, his own 
eompensation, and all other expenses, except those incurred 


under §1014.87, necessarily incurred by him in the mainte- 
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' mance and functioning of his office nd in the performance 
of his duties ; 

(e) Keep such books and records as will clearly reflect 
the transactions provided for in this part, and upon re- 
| quest by the Secretary, surrender the same to such other per- 
son as the Secretary may designate ; 

(f) Submit his books and records to examination by the 
Secretary and furnish such information and reports as may 
23 F.R. 9283 
be requested by the Secretary ; 

(g) Verify all reports and payments of each handler by 
examination of such handler’s records and the records of 
: any other handler or person upon whose utilization the 


' classification of skim milk and butterfat for such handler 


: depends; and by such other means as are necessary ; 

(h) Publicly disclose, at his discretion, unless otherwise 
directed by the Secretary, by posting in a conspicuous place 
in his office and by such other means as he deems appropri- 
ate, the name of any person who, after the date upon which 
he is required to perform such acts, has not made reports 
pursuant to §§1014.30 and 1014.31, or payments pursuant 
to §§1014.80 to 1014.82, 1014.84 and 1014.86 to 1014.88 ; 

(i) Publicly announce by posting in a conspicuous place 
: in his office and by such other means as he deems appro- 
priate; and notify each handler in writing; 

(1) On or before the 6th day of each month, the mini- 
| mum price for Class I milk pursuant to 1014.50 (a) ad- 
justed by the applicable location adjustments pursuant to 
§1014.52 and the Class I butterfat differential computed 
pursuant to §1014.51 (a), both for the current month, and 
i the minimum price for Class II milk computed pursuant to 
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§1014.50 (b) and the Class II butterfat differential. /com- 
puted pursuant to §1014.51 (b) both for the previous month 

(2) On or before the 10th day after the end of each of 
the months of August through February, the uniform price 
computed pursuant to §1014.71, adjusted by the applicable 
location adjustments pursuant to §1014.82, and by the but- 
terfat differential computed pursuant to §1014.81; and | 

(3) On or before the 10th day after the end of each of 
the months of March through July, the uniform prices for 
base milk and for excess milk computed pursuant to § 
1014.72, adjusted by the applicable location adjustment 
pursuant to §1014.82, and the butterfat differential jeom: 
puted pursuant to §1014.81; 

(j) On or before the 12th day after the end of each 
month, report to each cooperative association which so re- 
quests, the percentage of producer milk delivered by mem- 
bers of such association which was used in each class by 
each handler receiving such milk. For the purpose of! this 
report, the milk so received shall be prorated to each class i in 
accordance with the total utilization of producer milk by 
each handler; and 

(k) Prepare and make available for the benefit of pro- 
ducers, consumers, and handlers, general statistics and in- 
formation concerning the operation of this order whieh 
do not reveal confidential information. | 

REPORTS, RECORDS AND FACILITIES 
$1014.30 Reports of receipts and utilization. On or before 
the 6th day, excluding Sundays and holidays, of each month 
each handler, other than a producer-handler or a handler 
making payment pursuant to §1014.61 (a), shall report for 
the preceding month to the market administrator in the de- 
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| tail and on forms prescribed by the market administrator 
as follows: 

(a) The quantities of skim milk and butterfat in: 

(1) Milk received from producers and for the months of 
March through July the total quantity of base and excess 

‘milk. In lieu thereof the operator of a nonpool distributing 
plant shall report aggregate receipts from dairy farmers 
| who would be producers if such plant were a pool plant; 

(2) Fluid milk products received from other pool plants; 

(3) Other source milk; and 

(4) Inventories of fluid milk products on hand at the 
beginning and end of the month; and 

(b) The utilization of all skim milk and butterfat re- 
quired to be reported pursuant to paragraph (a) of this 

| Section, including separate statements with respect to: 

(1) Disposition of fluid milk products on routes within 
the marketing area from plants described in §§1014.61 and 
1014.62, and from other plants for which the market ad- 

| Ministrator requires such information as a basis for deter- 
mination of status or obligations; and 

(2) Class I milk outside the marketing area; 

(c) Such other information with respect to sources and 
utilization of skim milk and butterfat as the market ad- 
ministrator may prescribe. 

$1014.31 Other reports. (a) On or before the 20th day of 
;each month each handler operating a pool plant(s) and 
|each cooperative association which is a handler pursuant to 
$1014.12 (c) shall report its producer payroll for the pre- 
ceding month which shall show for each producer: 

(1) His name and address; 

(2) The total pounds of milk received from such pro- 
ducer and for the base-operating months of March through 
| July the total pounds of base and excess milk; 
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(3) The number of days on which milk was received 
from such producer if less than a full calendar month; 

(4) The average butterfat content of such milk: ;and 

(5) The net amount of such handler’s payment, the price 
paid and the amount and nature of any deductions; | 

(b) Each handler who received producer milk for. which 
payment is to be made to a cooperative association pur- 
suant to §1014.80 (c) shall report to such cooperative asso- 
ciation with respect to each such producer, as follows: 

(1) On or before the 20th day of each month, the total 
pounds of milk received during the first 15 days of the 
month; 


(2) On or before the 10th day after the end of each 
month; | 
(i) The daily and total pounds of milk received during 


the month with separate totals for base and excess milk for 
the months of March through July, and the average butter- 
fat test thereof; and 

(ii) The amount or rate and nature of any deductions. 

(c) On or before the 25th day after the end of the 
month each handler (other than a producer-handler or one 
described in §1014.62) operating a nonpool distributing 
plant and making payments pursuant to §1014.61 (b) ‘shall 
report his payments.to dairy farmers qualified to be pro- 
ducers if such plant were a pool plant, showing for each 
such dairy farmer: | 4 

(1) The pounds of milk; 

(2) The average butterfat content thereof; and 

(3) The date and net amount of payment to such dairy 
farmer with a statement of the prices, deductions and charges 
used in computing such payment and the nature of each. | 
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§1014.32 Producer-handler reports. Each producer-handler 
| shall make reports to the market administrator at such time 
| and in such manner as the market administrator shall pre- 

scribe. 

§1014.33 Records and facilities. Each handler shall main- 
| tain and make available to the market administrator during 
' the usual hours of business, such accounts and records of his 
| operations, together with such facilities as are necessary for 
| the market administrator to verify or establish the correct 

data for each month with respect to: 

(a) The receipt and utilization of all skim milk and 
butterfat handled in any form; 

(b) The weights and butterfat and other content of all 
milk, skim milk, cream, and other milk products handled; 

(ec) The pounds of skim milk and butterfat contained 
in or represented by all milk, skim milk, cream, and milk 
products on hand at the beginning and end of each month; 
and 

(d) Payments to producers, including any deductions au- 
thorized by producers, and disbursement of money so de- 
ducted. 

§1014.34 Retention of records. All books and records re- 
‘quired under this part to be made available to the market 
administrator, shall be retained by the handler for a period 
|\of three years to begin at the end of the calendar month, 
ito which such books and records pertain: Provided, That 
if within such three-year period, the market administrator 
notifies the handler in writing that the retention of such 
| books and records, or of specified books and records, is nec- 
‘essary in connection with a proceeding under section 8c 
(15) (A) of the act or a court action specified in such no- 
tice, the handler shall retain such books and records, or 
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specified books and records, until further written notifies: 
tion from the market administrator. In either case, the mar- 
ket administrator shall give further written notification to 
the handler promptly upon the termination of the litigation 
or when the records are no longer necessary in connection 
therewith. 


CLASSIFICATION 

$1014.40 Skim milk and butterfat to be classified. All 
skim milk and butterfat required to be reported pursuant 
to §1014.30 shall be classified (separately as skim milk and 
butterfat), pursuant to $1014.41 to §1014.46. 
§1014.41 Classes of utilization. Subject to the conditions 
set forth in $1014.42 to §1014.46 the classes of utilization 
shall be as follows: 


(a) Class I shall be all skim milk and butterfat (1) 


disposed of in the form of fluid milk products, except those 
23 F.R. 9284 
classified pursuant to paragraph (b) (2) and (5) of this 
section; and (2) not accounted for as Class II; 
(b) Class II shall be all the skim milk and butterfat 
(1) used to produce any product other than a fluid milk 
product, (2) in skim milk authorized by the market ad- 
ministrator to be dumped or accounted for as disposed of 
for livestock feed, (3) in shrinkage allocated to receipts of 
producer milk but not in excess of 2 percent of receipts of 
skim milk and butterfat directly from producers, plus 1.5 
percent of receipt of skim milk and butterfat, respectively, 
transferred in bulk from pool plants of other handlers, 
less 1.5 percent of receipt of skim milk and butterfat, re- 
spectively, transferred in bulk lots to pool plants of other 
handlers, (4) in shrinkage of other source milk, and ( 5) in 
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inventories of fluid milk products on hand at the end of the 
month. 

§1014.42 Assignment of shrinkage. The market adminis- 
trator shall assign shrinkage at the pool plant(s) of each 
handler as follows: 

(a) Compute the total shrinkage of skim milk and but- 
terfat. 

(b) Assign the resulting amount, prorated to the han- 
dler’s receipts of skim milk and butterfat, respectively, in 
(1) milk received directly from producers and from other 
pool plants and (2) other source milk. 

§1014.43 Responsibility of handlers and reclassification 
of milk. (a) All skim milk and butterfat shall be Class I 
milk unless the handler who first receives such skim milk 
ior butterfat can prove to the market administrator that 
‘such skim milk or butterfat should be classified otherwise; 

(b) Any skim milk or butterfat shall be reclassified if 
iverification by the market administrator discloses that the 
original classification was incorrect. 

§1014.44 Transfers. Skim milk and butterfat transferred 
or diverted during the month as milk, skim milk or cream 
from a pool plant to: 

(a) The pool plant of another handler shall be classi- 
ified as Class I unless Class II is indicated by the operators of 
‘both plants in their reports submitted pursuant to §1014.30 
and; 

(1) The receiving plant has utilization in such class of 
equivalent amounts of skim milk and butterfat, respective- 
ly; and 

(2) such skim milk and butterfat shall be classified so 
as to allocate to producer milk the greatest possible total 
Class I in the two plants; 


65 


(b) A plant operated by a producer-handler shal be 
Class I; 

(c) A nonpool plant, except as specified in reagan 
(b) of this section, shall be Class I unless; 

(1) The transfer is in bulk form and the transferring 
handler claims Class II use on his report for the month; 

(2) The operator of the nonpool milk plant maintains 
books and records which are made available for examina- 
tion upon request by the market administrator and which 
are adequate for verification of such Class II use;and 

(3) The skim milk and butterfat respectively, received 
at the nonpool plant during the month from a pool plant(s) 
and from a plant(s) at which milk is priced pursuant to 
another order issued pursuant to the act does not exceed 
the skim milk and butterfat, respectively, resulting from 
the following computation: | 

(i) Determine the skim milk and butterfat, respectively, 
used to produce any items of Class II milk (as defined pur- 
suant to §1014.41 (b) at such nonpool plant aaee the 
month; 

(ii) Add the skim milk and butterfat, ers in 
fluid bulk cream transferred from such nonpool plant to a 
plant at which milk is priced pursuant to this part or an- 
other order issued pursuant to the act and such cream is 
allocated to other than Class I (under the applicable order 
definitions and allocation procedures at the transferee 
plant) ; | 

(iii) Add the skim milk and butterfat, respectively, in 
fluid bulk cream transferred from such nonpool plant to a 
second nonpool plant which is not in excess of the items of 
Class II processed in such second nonpool plant plus the 
bulk fluid cream shipped from such second nonpool plant 
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to other nonpool plants which do not dispose of milk or 
cream for consumption in fluid form: Provided, That the 
second nonpool plant meets the conditions of subparagraph 
(2) of this paragraph; and 

(iv) Subtract the skim milk and butterfat, respective- 
ly, received in fluid milk products at such nonpool plant 
from any source(s) other than that which has been ap- 
proved by a governmental agency as a source(s) of Grade 
A fluid milk products. In the event that the remaining skim 
milk and butterfat, respectively, computed pursuant to this 
subdivision is less than the skim milk and butterfat, re- 
spectively, received at such nonpool plant from a pool plant 
(s) and from a plant(s) at which milk is priced pursuant 
to another order issued pursuant to the act, the difference 
shall be assigned pro rata, to each pool plant (in accord- 
| ance with receipts of skim milk and butterfat, respectively, 
from all plants regulated pursuant to the act), and shall be 
classified as Class I milk. 

$1014.45 Computation of the skim milk and butterfat in 
each class. For each month the market administrator shall 
, correct for mathematical and other obvious errors the re- 
_ ports of receipts and utilization for the pool plant(s) of 
, each handler and shall compute the pounds of butterfat 
and skim milk in Class I milk and Class II milk for such 
handler: Provided, That if any of the water contained in 
the milk from which a product is made is removed before 
the product is utilized or disposed of by a handler, the 
| pounds of skim milk disposed of in such product shall be 
considered to be an amount equivalent to the nonfat milk 
solids contained in such product, plus all of the water orig- 
inally associated with such solids. 
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$1014.46 Allocation of skim: milk and butterfat. After 
making the computation pursuant to $1014.45, the mar- 
ket administrator shall determine the EE IESEETOE of pro- 
ducer milk as follows: 

(a) Skim milk shall be allocated in the following man- 
ner: 

(1) Subtract from the total pounds of skim milk in Class 
II the pounds of skim milk determined pursuant to §1014.41 
(b) (3); | 

(2) Subtract from the pounds of skim milk remaining 
in each class in series beginning with Class II, the pounds 
of skim milk in other source milk, except that to be sub- 
tracted pursuant to subparagraph (3) of this paragraph; 

(3) Subtract from the pounds of skim milk remaining 
in each class in series beginning with Class II, the pounds 
of skim milk in other source milk subject to the pricing 
and payment provisions of another order issued pursuant 
to the Act. 

(4) Subtract from the pounds of skim milk sis 
in each class, in series beginning with Class II, the pounds of 
skim milk in inventory of fluid milk products on hand at 
the end of the month; 

(5) Subtract from the pounds of skim milk remaining 
in each class the pounds of skim milk received from pool 
plants of other handlers in such class pursuant to $§1014. 41 
and 1014.44 (a); 

(6) Add to the remaining pounds of skim milk in Class 
II the pounds subtracted pursuant to subparagraph (1) 
of this paragraph ; | 

(7) If the remaining pounds of skim milk in all classes 
exceeds the pounds of skim milk in milk received from pro- 
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ducers, subtract such excess from the remaining pounds 
‘of skim milk in each class in series beginning with Class IT; 

(b) Determine the pounds of butterfat in each class to 
‘be allocated to producer milk in the same manner pre- 
seribed in paragraph (a) of this section for determining 
ithe allocation of skim milk to producer milk. 

(c) Add the pounds of skim milk and butterfat allocated 
ito producer milk in each class calculated pursuant to para- 
‘graphs (a) and (b) of this section and determine the per- 
‘eent of butterfat in such milk in each class. 


MINIMUM PRICES 


$1014.50 Class prices. Subject to the provisions of 
§§1014.51 to 1014.53 the minimum prices per hundred- 
weight for the month shall be as follows: 

(a) Class I price. The price per hundredweight for Class 
‘I milk of 4.0 percent butterfat content shall be the price 
for Class I milk computed pursuant to §987.51 (a) of this 
‘chapter (handling of milk in the Central Mississippi market- 
ing area) plus 10 cents. 

(b) Class II price. The price per hundredweight for 
Class II milk shall be the average of the basic or field 
iprices per hundredweight reported to have been paid or to 
be paid for milk of 4.0 percent butterfat content received 
‘from farmers during the month at the following plants or 
places for which prices have been reported to the market 
administrator or to the Department of Agriculture; plus 10 
cents during each of the months of March through July and 
plus 20 cents during all other months. 

Present Operator and Location 

Kraft Cheese Co., Newton, Miss. 

Borden Co., Starkville, Miss. 
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Carnation Co., Tupelo, Miss. 

Pet Milk Co., Kosciusko, Miss. 

$1014.51 Butterfat differentials to handlers. For milk con- 
taining more or less than 4.0 percent butterfat, the class 
23 F.R. 9285 | 
prices determined pursuant to §1014.50 shall be increased or 
decreased, respectively, for each one-tenth of one percent of 
butterfat by multiplying the Chicago butter price by the 
applicable factor specified below, and rounding to the near- 
est one-tenth cent. | 


(a) Class I milk. Multiply such price for the preceding 
months by 0.12; and 

(b) Class II milk. Multiply such price for the current 
month by 0.11. 

$1014.52 Location differentials to handlers. For milk 
which is received from producers at a pool plant located 


more than 60 miles by the shortest highway distance as de- 
termined by the market administrator from the courthouse in 
Gulfport or Pascagoula, Mississippi, whichever is closer, and 
which is classified as Class I milk the prices computed pur- 
suant to §1014.51 (a) shall be reduced by 10 cents if 
such plant is located more than 60 miles but not more than 
160 miles from such courthouse and by an additional 1.5 
cents for each 10 miles or fraction thereof that such distance 
exceeds 160 miles: Provided, That, for the purposes of cal- 
culating such location differentials, fluid milk products 
transferred between pool plants shall be assigned to any 
remainder of Class II milk in the transferee-plant after mak- 
ing the calculations prescribed in §1014.46 (a) (1), (2) and 
(3), and the comparable steps in §1014.46 (b) for such 
plant, such assignment to transferor-plants to be made first 
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| to plants at which the greatest location differential is ap- 
plicable. 

§1014.53 Use of equivalent prices. If for any reason 2 
price specified by this part for computing class prices or for 
other purposes is not available in the manner described in 
this part, the market administrator shall use a price deter- 
mined by the Secretary to be equivalent to the price which is 
specified. 


APPLICATION OF PROVISIONS 


§1014.60 Producer-handlers. Sections 1014.40 to 1014.46, 
1014.50 to 1014.53, 1014.61, 1014.70 to 1014.72, and 1014.80 
to 1014.88 shall not apply to a producer-handler. 

§1014.61 Handler operating a nonpool distributing plant. 
In lieu of the payments required pursuant to $$1014.80 to 


1014.88 each handler, other than a producer-handler or one 
| exempt pursuant to §1014.62, who operates during the month 
a nonpool distributing plant, shall pay to the market ad- 
| ministrator on or before the 25th day after the end of the 
month the amount calculated pursuant to paragraph (a) of 
this section unless the handler elects at the time of reporting 
pursuant to §1014.30, to pay the amounts computed pursuant 
to paragraph (b) of this section. 

(a) The following amounts: 

(1) For the producer-settlement fund, an amount equal 
i to the value of all skim milk and butterfat disposed of as 
; Class I milk on routes in the marketing area at the Class I 
price applicable at the location of such handler’s plant, less 
| the value of such skim milk and butterfat at the Class II 
price; and 

(2) As his share of the expense of administration, the 
| rate specified in §1014.88 with respect to Class I milk so 
disposed of in the marketing area. 
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(b) The following amounts: | 

(1) For the producer-settlement fund, any plus amount 
remaining after deducting from the value that would have 
been computed pursuant to $1014.70 if such handler had 
operated a pool plant the gross payments made by such 
handler for milk received during the month from Grade A 
dairy farmers at such plant or at a plant(s) which’ serves 
as a supply plant(s) ; and 

(2) As his share of the expense of administration, an 
amount equal to that which would have been computed pur- 
suant to §1014.88 had such plant been a pool plant. 

$1014.62 Plants subject to other Federal orders. The pro- 
visions of this part, except §§1014.30 (b) (1), 1014. 83 and 
1014.34, shall not apply to: 

(a) <A distributing plant which would be ees ito the 
classification and pricing provisions of another order issued 
pursuant to the Act unless a greater volume of Class I is 
disposed of from such plant during the month on routes in 
the Mississippi Gulf Coast marketing area than in the mar- 
keting area defined in such other order. 

(b) A supply plant which would be subject to the classi. 
fication and pricing provisions of another order issued pur- 
suant to the Act unless such plant qualified as a pool plant 
during each of the preceding months of September through 
January. 


DETERMINATION OF UNIFORM PRICE | 


$1014.70 Computation of the value of milk received from 
producers by each handler. The value of milk received dur- 


ing each delivery period by each handler from profucers 
shall be a sum of money computed as follows: 
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(a) Multiply the pounds of milk in each class computed 
pursuant to $1014.46 (c) by the applicable respective class 
prices and add together the resulting amounts; 

(b) Add an amount computed by multiplying the pounds 
of overage deducted from each class pursuant to $1014.46 
(a)(7) and (b) by the applicable respective class prices; 

(c) Add an amount computed by multiplying the differ- 
ence between the Class II price for the preceding month and 
the Class I price for the current month by the hundredweight 
of producer milk classified as Class II milk (other than 
shrinkage) during the preceding month or the hundredweight 
of milk subtracted from Class I milk pursuant to $1014.46 
(a) (4) and (b), whichever is less; and 

(d) For any skim milk or butterfat subtracted from Class 
I milk pursuant to §1014.46 (a) (2) and (b), and pursuant 
to §1014.46 (a) (4) and (b) which is in excess of the skim 
milk and butterfat applied pursuant to paragraph (c) of 
, this section, add an amount equal to the differences between 
the values of such skim milk and butterfat at the Class I 
price and at the Class II price: Provided, That such cal- 
culation shall not apply if the total receipts of producer 
milk at pool plants during the month are not more than 112 
percent of the total Class I utilization of such plants for the 
month. 

$1014.71 Computation of uniform price. For each of the 
| delivery periods of August through February the market ad- 
_ Ministrator shall compute the uniform price per hundred- 
weight for milk received from producers as follows: 

(a) Combine into one total the values computed pur- 
, Suant to §1014.70 for all handlers specified in $1014.12 (a) 
and (c), and who made the payments pursuant to §$1014.80 
_ and 1014.84 for the preceding delivery period ; 
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(b) Add the aggregate of the values of all alldwable 
location differential adjustments to producers pursuant to 
1014.82; | 

(c) ‘Add an amount equal to one-half of the noble 
gated balance in the producer-settlement fund ; | 

(d) Subtract for each one-tenth percent by which the 
average butterfat content of the milk included in these 
computations is greater than 4.0 percent, or add for each 
one-tenth percent that such average butterfat content is less 
than 4.0 percent an amount computed by multiplying the 
butterfat differential computed pursuant to $1014.81 by the 
total hundredweight of such milk; 

(e) Divide by the total hundredweight of milk included 
in these computations; and 

(f) Subtract not less than 4 cents nor more than 5 cents, 
The resulting figure shall be the uniform price for milk of 
4.0 percent butterfat content received at pool plata) f.0.b. 
marketing area. 

§1014.72 Computation of uniform price for base mill and 
excess milk. For each of the delivery periods of March 
through July the market administrator shall compute uni- 
form prices per hundredweight for base milk and for excess 
milk as follows: | 

(a) Combine into one total the values computed pur- 
suant to 1014.70 for all handlers specified in §1014.12 (a) 
and (c) and who made the payments pursuant to sg101s 80 
and 1014.84 for the preceding delivery period ; 

(b) Add the aggregate of the values of all allowable loca- 
tion differential adjustments to producers pursuant ‘to § 
1014.81; 

(c) Add an amount equal to one-half of the soda 
balance in the producer-settlement funds; 
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(d) Subtract for each one-tenth percent by which the 
| average butterfat content of the milk included in these com- 
putations is greater than 4.0 percent or add for each one- 
, tenth percent that such average butterfat content is less 
_ than 4.0 percent, an amount computed by multiplying the 
_ butterfat differential computed pursuant to §1014.82 by the 
total hundredweight of such milk; 

(e) Compute the total value of excess milk included in 
these computations by multiplying the hundredweight of 
such milk not in excess of the total quantity of Class II 
_ milk included in these computations by the price for Class 
II milk of 4.0 percent by butterfat content, multiplying 
the hundredweight of such milk in excess of the total hun- 
_ dredweight of such Class II milk by the price for Class I 
milk of 4.0 percent butterfat content and adding together 
the resulting amounts; 

(f) Divide the total value of excess milk obtained in 
paragraph (e) of this section by the total hundredweight of 
23 F.R. 9286 
such milk, and adjust to the nearest cent. The resulting 
figure shall be the uniform price for excess milk of 4.0 

, percent butterfat received from producers; 

(g) Subtract the value of excess milk obtained in para- 
| graph (e) of this section from the aggregate value of milk 
obtained in paragraph (d) of this section and adjust by 
any amount involved in adjusting the uniform price of excess 
milk to the nearest cent; 

(h) Divide the amount obtained in paragraph (g) of this 
section by the total hundredweight of base milk included 
in these computations ; and 

(i) Subtract not less than 4 cents nor more than 5 cents 
from the amount computed pursuant to paragraph (h) of 


this section. The resulting figure shall be the anton price 
for base milk of 4.0 percent butterfat content received from 
producers at pool plants, f.0.b. marketing area. 

§1014.73 Notification of handlers. On or before the 11th 
day after the end of each month, the market administrator 
shall mail to each handler, who submitted the report (s) 
prescribed in §1014.30, at his last known address, a state- 
ment showing: 

(a) The amount and value of his producer milk j in each 
class and the totals thereof; | 

(b) For the months of March through July the amounts 
and value of his base and excess milk respectively ; 

(c) The uniform price( S) computed pursuant ‘to §§ 
1014.71 and 1014.72 and the butterfat differential computed 
pursuant to §1014.81; and 

(d) The amounts to be paid by such handler pursuant 
to §1014.84, §1014.87, $1014. 88, or 1014.61; and the amount 
due such handler pursuant to $1014.85. 


BASE RATING 


$1014.75 Determination of daily base. The daily base of 
each producer shall be calculated by the market adminis- 
trator as follows: Divide the total pounds of milk reteived 
by all handlers from such producer during the months of 
September through J anuary by the number of days from the 
first day milk is received from such producer during said 
months to the last day of January, inclusive, but not less 
than 120 days. ! 

§1014.76 Computation of base. The base of each producer 
to be applied during the months of March through J uly, shall 
be a quantity of milk calculated by the market administrator 
in the following manner: Multiply the daily base of such 
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i producer by the number of days production delivered by such 
producer to handlers during the month. 

§1014.77 Base rules. The following rules shall apply in 
connection with the establishment of bases: 

(a) A base shall be assigned to the producer for whose 
account milk is received at a pool plant during the months of 
September through January and to each person for whose 

| account milk was delivered to a plant that did not qualify as 
‘a pool plant during each month of the base forming pe- 
'Tiod, but which qualifies as a pool plant during any of the 
months of March through July, bases shall be assigned on de- 
| liveries at such plant in the same manner as if such plant 
‘had been a pool plant during each month of the base form- 
ing period ; and 

(b) An entire base shall be transferred by the market 

|administrator to another person upon receipt of an appli- 
|eation form, approved by the market administrator, and 
signed by the baseholder(s), or his heirs, and by the person 
|to whom such base is transferred subject to the following 
condition : 

(1) Ifa base is transferred to a producer already hold- 
ing a base, a new base shall be computed by adding together 
the producer milk deliveries of the transferee and trans- 

iferor during the base forming period and dividing the total 

by the number of days from the first day of delivery by 
either the transferee or transferor during the base forming 
period to the last day of January inclusive but not less than 
120 days. 

$1014.78 Announcement of established bases. On or be- 
|fore March 1 of each year, the market administrator shall 
notify each producer and the handler receiving milk from 
such producer of the daily base established by such producer. 
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PAYMENTS 


§1014.80 Time and method of payment. Each handler 
shall make payment as follows: 

(a) On or before the 15th day after the end of each 
delivery period during which the milk was received, to each 
producer for whom payment is not made pursuant to para- 
graph (c) of this section, at not less than the applicable 
uniform price(s) pursuant to §1014.71 or §1014.72, adjusted 
by the butterfat differential computed pursuant to §1014.81, 
subject to the location adjustment to producers pursuant to 
§1014.82, and less the following amounts (1) the payments 
made pursuant to paragraph (b) of this section, (2) mar- 
keting service deductions pursuant to §1014.87, and (3) any 
proper deductions authorized in writing by the producer : 
Provided, That if by such date such handler has not re- 
ceived full payment for such delivery period pursuant to 
$1014.85 he may reduce his total payment to all producers 
uniformly by not less than the amount of reduction in pay- 
ment from the market administrator; the handler shall, 
however, complete such payments not later than the date for 
making such payments pursuant to this paragraph next fol- 
lowing receipts of the balance from the market adminis- 
trator; 

(b) On or before the 25th day of each delivery neaiod to 
each producer (1) for whom payment is not received from 
the handler by a cooperative association pursuant to para- 
graph (c) of this section and (2) who had not discontinued 
shipping milk to such handler before the 18th day of the 
delivery period, an advance payment with respect to milk 
received from such producer during the first 15 days of the 
delivery period at the approximate value of such milk, not to 
be less than the Class II price for 4.0 percent milk for the 
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preceding delivery period, without deduction for hauling ; 
and 

(¢) To a cooperative association which has filed request 
for such payment with such handler and with respect to pro- 
ducers for whose whole milk the market administrator de- 
termines such cooperative association is authorized to collect 
payment as follows: 

(1) On or before the 23d day of the delivery period, 
an amount equal to not less than the sum of the individual 
payments otherwise payable to producers pursuant to para- 
graph (b) of this section less any deductions authorized in 
writing by such cooperative association ; 

(2) On or before the 13th day after the end of each de- 

_ livery period an amount equal to not less than the sum of 
the individual payments otherwise payable to producers pur- 
, Suant to paragraph (a) of this section, less proper deduc- 
tions authorized in writing by such cooperative association. 

(ad) In making payments to producers pursuant to para- 
graph (a) of this section, each handler shall furnish each 
producer with a supporting statement, in such form that it 

, Inay be retained by the producer, which shall show: 

(1) The delivery period and the identity of the han- 
dler and of the producer; 

(2) The pounds per shipment, the total pounds, and the 

| average butterfat test of milk delivered by the producer; 

(3) The minimum rate or rates at which payment to 

, the producer is required under the provisions of §§1014.80, 
1014.81 and 1014.82; 

(4) The rate which is used in making the payment, if 
such rate is other than the applicable minimum rate; 

(5) The amount or the rate per hundredweight of each 

deduction claimed by the handler, including any deduction 
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claimed under paragraph (b) of this section and 1014, 87 
together with a description of the respective deductions; and 
(6) The net amount of payment to the producer. : 
$1014.81 Producer butterfat differential. In making pay- 
ments pursuant to $1014.80, the uniform price shall be in- 
creased or decreased for each one-tenth of one percent of 
butterfat content in milk received from each producer is 
above or below 4.0 percent, as the case may be, by a butter- 
fat differential equal to the average of the butterfat differ- 
entials pursuant to §1014.51 weighted by th pounds of but- 
terfat in producer milk in each class, rounded to the | nearest 
one-tenth cent. 
$1014.82 Producer location differentials. In making pay- 
ments pursuant to §1014.80, for all milk which is received 
from producers at a pool plant located more than 60 Iniles 
but not more than 160 miles by the shortest highway dis- 
tance as determined by the market administrator from the 
courthouse at Gulfport or Pascagoula, Mississippi, whichever 
is closer, there shall be deducted 10 cents per hundredweight 
and an additional 1.5 cents for each 10 miles or fraction 
thereof that such distance exceeds 160 miles. ! 
§1014.83 Producer-settlement fund. The market adminis- 
trator shall establish and maintain a Separate fund known 
as the “producer-settlement fund” into which he shi ll de- 
posit all payments made by handlers pursuant to §§1014. 61 
(a)(1) and (b)(1) and 1014.84 and all appropriate pay- 


23 F.R. 9287 
ments pursuant to $1014.86 and out of which he shall make 


all payments pursuant to $1014.85 and all appropriate pay- 
ments pursuant to $1014.86: Provided, That payments due 
to any handler shall be offset by payments due from such 
handler. | 


80 


$1014.84 Payments to the producer-settlement fund. On 
, or before the 12th day after the end of each delivery pe- 
riod; each handler shall pay to the market administrator 
the amount, if any, by which the value of the milk received 
_ by such handler from producers during such delivery period 
_as determined pursuant to §1014.70 is greater than the 
_ amount required to be paid producers by such handler pur- 
suant to §1014.80 before deductions (a) for marketing serv- 
ices pursuant to $1014.87 and (b) authorized by the pro- 
ducer. 
$1014.85 Payments out of the producer-settlement fund. 
On or before the 13th day after the end of each delivery 
period during which the milk was received, the market ad- 
‘ministrator shall pay to each handler, including a coopera- 
tive association which is a handler, the amount, if any, by 
Which the value of the milk received by such handler from 
producers during such delivery period as determined pur- 
| Suant to $1014.70 is less than the amount required to be 
paid producers by such handler pursuant to $1014.80 before 
deductions (a) for marketing services pursuant to §1014.87 
‘and (b) authorized by the producer: Provided, That if at 
such time the balance in the producer-settlement fund is in- 
| sufficient to make all payments pursuant to this paragraph, 
the market administrator shall reduce uniformly such pay- 
ment and shall complete such payments as soon as the neces- 
sary funds are available. 
$1014.86 Adjustment of accounts. Whenever audit by the 
market administrator of any handler’s reports, books, rec- 
‘ords, or accounts discloses errors resulting in moneys due the 
market administrator or any producer or cooperative asso- 
ciation from such handler, the market administrator shall 
promptly notify such handler of the amount due and pay- 
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ment therefor shall be made within 5 days if such amount 
is due the market administrator, or on or before, the next 
date for making payments to producers or a cooperative 
association, if such amount is due them. Whenever such audit 
discloses errors resulting in moneys due such handler from 
the market administrator, payment shall be made | within 5 
days. | 

§1014.87 Marketing services. (a) Except as set' forth in 
paragraph (b) of this section, each handler in making pay- 
ments to producers other than himself pursuant to! §1014.80 
(a) shall deduct 7 cents per hundredweight or such lesser 
amount as the Secretary may prescribe with respect to all 
milk received by such handler from producers during the 
delivery period, and shall pay such deductions to the market 
administrator on or before the 12th day after the end of 
such delivery period. Such moneys shall be used by the mar- 
ket administrator to verify weights, samples, and itests of 
milk received from and to provide market information to 
such producers. 

(b) In the case of producers for whom a cooperative 
association is actually performing, as determined by the 
Secretary, the services set forth in paragraph (a) of this sec- 
tion each handler shall in lieu of the deductions specified 
in paragraph (a) of this section, make such deductions from 
the payments to be made directly to producers pursuant to 
§1014.80 (a), as are authorized by such producers, and, on 
or before the 12th day after the end of each delivery, period, 
pay over such deductions to the association of which such 
producers are members, accompanied by a statement show- 
ing the amount of the deduction and the quantity of milk 
for which it was computed for each such producer. 
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§1014.88 Hapense of administration. As his pro rata 
share of the expense of the administration of this part, each 
handler shall pay the market administrator, on or before 
the 12th day after the end of each delivery period, 5 cents 
per hundredweight, or such lesser amount as the Secretary 
shall prescribe, with respect to: 

(a) Receipts of producer milk, including such handler’s 
own production ; 

(b) Other source milk allocated to Class I pursuant to 
§1014.46 (a) (2) and (b) and 

(¢c) The quantities of milk at the plants of handlers 
| operating nonpool plants as specified in $1014.61 (a) (2) 
or (b) (2). 

$1014.89 Termination of obligations. The provisions of this 
section shall apply to any obligation under this part for the 
payment of money. 

(a) The obligation of any handler to pay money re- 
_ quired to be paid under the terms of this part shall, except 
_ as provided in paragraphs (b) and (c) of this section, 
_ terminate two years after the last day of the calendar 
month during which the market administrator receives the 
handler’s utilization report on the milk involved in such 
obligation, unless within such two-year period the market 
administrator notifies the handler in writing that such 
| Money is due and payable. Service of such notice shall con- 
tain but need not be limited to, the following information: 

(1) The amount of the obligation; 

(2) The month(s) during which the milk with respect to 
: which the obligation exists, was received or handled; and 

(3) If the obligation is payable to one or more produc- 
| ers or to an association of producers, the name of such pro- 
, ducer(s) or association of producers, or if the obligation 
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is payable to the market administrator, the account for 
which it is to be paid. 

(b) If a handler fails or refuses, with respect | to any 
obligation under this part, to make available to the market 
administrator or his representative all books and records 
required by this part to be made available, the market ad- 
ministrator may, within the two- “year period provided for 
in paragraph (a) of this section, notify the handler in writ- 
ing of such failure or refusal. If the market administrator 
So notifies a handler, the said two-year period with respect 
to such obligation shall not begin to run until the first day 
of the calendar month following the month during which all 
such books and records pertaining to such obligations are 
made available to the market administrator or his repre- 
sentatives. 

(ce) Notwithstanding the provisions of paragraphs (a) 
and (b) of this section, a handler’s obligation under this 
part to pay money shall not be terminated with respect to 
any transaction involving fraud or willful concealment of a 
fact, material to the obligation on the part of the handler 
against whom the obligation is sought to be imposed. 

(d) Any obligation on the part of the market adminis- 
trator to pay a handler any money which such handler 
claims to be due him under the terms of this part shall 
terminate two years after the end of the calendar month 
during which the milk involved in the claim was received if 
an underpayment is claimed, or two years after the end of 
the calendar month during which the payment (including 
deduction or set-off by the market administrator) was made 
by the handler if a refund on such payment is claimed, un- 
less such handler within the applicable period of time, files, 
pursuant to section 8¢(15)(A) of the act, a petition claim- 
ing such money. 
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EFFECTIVE TIME, SUSPENSION 
OR TERMINATION 


$1014.90 Effective time. The provisions of this part or 
any amendment to this part shall become effective at such 
time as the Secretary may declare and shall continue in 
force until suspended or terminated pursuant to §1014.91. 
§1014.91 Suspension or termination. The Secretary may 
suspend or terminate this part or any provision of this part 
whenever he finds this part or any provision of this part 
obstructs or does not tend to effectuate the declared policy 
of the act. This part shall terminate in any event whenever 
the provisions of the act authorizing it cease to be in effect. 

: §1014.92 Continuing obligations. If, upon the suspension 
_ or termination of any or all provisons of this part, there 
are. any obligations under this part the final accrual or as- 


certainment of which requires further acts by any person 

| (including the market administrator), such further acts 
shall be performed notwithstanding such suspension or ter- 
mination. 


$1014.93 Liquidation. Upon the suspension or termination 
of the provisions of this part, except this section, the mar- 
ket administrator, or such other liquidating agent as the 
Secretary may designate, shall, if so directed by the Secre- 
tary, liquidate the business of the market administrator’s 
Office, dispose of all property in his possession or control, 
including accounts receivable, and execute and deliver all 
assignments or other instruments necessary or appropriate 
to effectuate any such disposition. If a liquidating agent is so 
designated, all assets, books and records of the market 
administrator shall be transferred promptly to such liqui- 
dating agent. If, upon such liquidation the funds on hand 
23 F.R. 9288 
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exceed the amounts re 
of the office of the m 


| 

MISCELLANEOUS PROVISIONS | 

§1014.100 Agents. The Secret by designation in 
writing, 


ty 
this part, or its application to 


part to other persons or cir- 
cumstances shall not be affected thereby. | 


Issued at Washington, D. C., this 26th day of November, 
1958, to be effective as follows: | 

Sections 1014.0 to 1014.46, §§1014.60 ana 1014.62; $§1014.75 
to 1014.77 shall be effective December 1, 1958, and all of the 
remaining provisions shall be effective January 1, 1959, 


TRUE D. MORSE, 
(Seal) Acting Secretary. 
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EFFECTIVE TIME, SUSPENSION 
OR TERMINATION 


§1014.90 Effective time. The provisions of this part or 
any amendment to this part shall become effective at such 

_ time as the Secretary may declare and shall continue in 
force until suspended or terminated pursuant to $1014.91. 
$1014.91 Suspension or termination. The Secretary may 

_ Suspend or terminate this part or any provision of this part 
_ whenever he finds this part or any provision of this part 
. obstructs or does not tend to effectuate the declared policy 
_ of the act. This part shall terminate in any event whenever 
the provisions of the act authorizing it cease to be in effect. 
$1014.92 Continuing obligations. If, upon the suspension 
, or termination of any or all provisons of this part, there 
are any obligations under this part the final accrual or as- 


| certainment of which requires further acts by any person 
(including the market administrator), such further acts 
shall be performed notwithstanding such suspension or ter- 
mination. 


$1014.93 Liquidation. Upon the suspension or termination 
of the provisions of this part, except this section, the mar- 
ket administrator, or such other liquidating agent as the 
Secretary may designate, shall, if so directed by the Secre- 
tary, liquidate the business of the market administrator’s 
office, dispose of all property in his possession or control, 
Aneluding accounts receivable, and execute and deliver all 
assignments or other instruments necessary or appropriate 
to effectuate any such disposition. If a liquidating agent is so 
designated, all assets, books and records of the market 
administrator shall be transferred promptly to such liqui- 
dating agent. If, upon such liquidation the funds on hand 
23 F.R. 9288 
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exceed the amounts required to pay outstanding obligations 
of the office of the market administrator and to pay meces- 
sary expenses of liquidation and distribution, such excess 
shall be distributed to contributing handlers and producers 
in an equitable manner. 


MISCELLANEOUS PROVISIONS 

$1014.100 Agents. The Secretary may, by designation in 
writing, name any officer or employee of the United States 
to act as his agent or representative in connection with any 
of the provisions of this part. 

§1014.101 Separability of provisions. If any provision of 
this part, or its application to any person or circumstances, 
is held invalid, the application of such provision and of the 
remaining provisions of this part to other persons or cir- 
cumstances shall not be affected thereby. 

Issued at Washington, D. C., this 26th day of November, 
1958, to be effective as follows: 

Sections 1014.0 to 1014.46, §§1014.60 and 1014.62; g1014. 75 
to 1014.77 shall be effective December 1, 1958, and all of the 
remaining provisions shall be effective January 1, 1959. 


TRUE D. MORSE, 
(Seal) Acting Secretary. 
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Filed Apr. 20, 1959 
UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 
Civil Division 


Civil Action File No. 18-59 


StTaTH OF MINNESOTA EX REL. MILES LorD, ATTORNEY GENERAL, 
Plaintiff, 
vs. 


Ezra T. BENSON, SECRETARY OF AGRICULTURE, 
Defendant. 


CROSS MOTION FOR SUMMARY 
JUDGMENT BY PLAINTIFF 


Comes now the plaintiff, by its attorney, the Attorney 
General of the State of Minnesota, and respectfully moves 
the Court for an order and judgment declaring and adjudg- 
ing that the marketing order of the Secretary of Agriculture, 
regulating the handling of milk in the Gulf Coast Marketing 
Area of Mississippi, hereinafter referred to as Order No. 114, 
unlawfully prohibits or limits the marketing in that mar- 
_ keting area of milk or milk products produced in other 
production areas of the United States, contrary to the pro- 
. Visions of §8¢(5)(G) of the Agricultural Marketing Agree- 
ment Act of 1937, as amended. (7 U.S.C. §608¢ (5) (G) ) 
Order No. 114 appears as Part 1014 of Title 7, Ch. 9 of the 
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Code of Federal Regulations, and became effective Janu- 
ary 1, 1959. 
Mizs Lorp 
Attorney General : 
State of Minnesota 
SYDNEY BrERDE 
Special Assistant 
Attorney General 
Attorneys for Plaintiff 
102 State Capitol 
St. Paul 1, Minnesota 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 18-59 


SraTE oF MINNESOTA, 


Plaintiff, 


vs. 


Ezra T. BENSON, 
Defendant. 


OFFICIAL TRANSCRIPT OF PROCEEDINGS 


| Vol: 1— May 11, 1959 Prepared for: Plaintiff 
Pages: 1-4 
GERALD NeEvItrT 
Official Reporter 
U. S. Court House Sterling 3-5700 
Washington 1, D. C. Extension 274 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 18-59 


| 
STATH OF MINNESOTA EX REL. Mites Lorp, ATTORNEY Gavarat, 


St. PavL, MINNESOTA, 


Plainti ; 


vs. 


Ezra T. BENSON, SECRETARY OF AGRICULTURE, 
Defendant. 


Washington, D. C. 
May 11, 1959 
The above-captioned cause came on for hearing of motion 
before the Honorable Alexander Holtzoff, United 
District Judge. 
Appearances: 
On behalf of the Plaintiff: 
Eugene Gressman, Esq. 
Washington, D. C. 
Sydney Berde, Esq. 
Walter F. Mondale, Esq. 
Special Assistant Attorneys General 
State of Minnesota 
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On behalf of the Defendant: 
J. C. Krause, Esq. 
Department of Agriculture 
W. E. McIntyre, Esq. 
Special Assistant Attorney General 
State of Mississippi 


PROCEEDINGS 


* * * * * 


OPINION OF THE COURT 


The Court: This is an action brought by the State of 
_ Minnesota on the relation of its Attorney General against 
_ the Secretary of Agriculture for a declaratory judgment 


that would adjudicate that a provision of one of the milk 
_ marketing orders issued by the Secretary of Agriculture is 
invalid. This order was issued under the provisions of the 
Agricultural Marketing Agreement Act of 1937, 7 United 
States Code Section 601. 
At the threshold, the plaintiff is confronted with the 
_ question whether it has a standing to sue and maintain this 
_ action even if—which the Court does not decide at this junce- 
_ ture—the provision that is challenged were illegal and even 
_ if the order of the Secretary were subject to judicial review 
—which again the Court does not decide at this juncture. 
It is well established that a state of the United States may 
_ hot maintain an action as parens patriae in behalf of its 
| citizens to declare a statute enacted by Congress unconsti- 
_ tutional even though the individual citizens of the state may 
_ be adversely affected by the legislation. This was held in 
| Massachusetts vs. Mellon, 262 United States 447 ; Florida vs. 
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Mellon, 273 United States 12; and numerous cases - which 
have followed those two leading decisions. 

The case of Georgia vs. Pennsylvania Railroad Conmans: 
324 United States 439, is clearly distinguishable. In that case, 
a state of the Union brought suit against a group of rail- 
roads, alleging that the defendants were engaged in! a con- 
spiracy in restraint of trade and commerce among the states 
and seeking relief on that basis. It is important to observe 
that the State of Georgia professed to sue in several ca- 
pacities, among them in her capacity as a quasi sovereign or 
as agent and protector of her people against a continuing 
wrong done to them; and, second, in her capacity a8 & pro- 
prietor to redress wrongs suffered by the State as the owner 
of a railroad and as the owner and operator of various in- 
stitutions of the State. The Supreme Court upheld the right 
of the State of Georgia to maintain the action. It pointed out 
in its opinion, at page 447, that Georgia sued as a pro- 
prietor to redress wrongs suffered by it as the owner of a 
railroad and as the owner and operator of various | ipublic 
institutions. 

In this instance, if, for example, the State of Minnesota 
had proprietary interest either as an operator of a dairy or 
dairies or as a distributor or handler of milk or, on the 
other hand, as a purchaser of milk in its institutions, and 
brought suit in that capacity, it may well be that it would 
have a standing to maintain this action. Here, however, the 
State purports to sue solely as parens patriae for the benefit 
of its citizens to declare a federal regulation to be invalid. 

The Court is of the opinion that under the authorities here- 
tofore referred to, the State of Minnesota is not in a position 
to maintain this action and has no standing to sue. 
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In view of these circumstances, the Court deems that it 
would not be appropriate to pass upon any of the issues 
involving the merits. 

The motion of the defendant to dismiss the complaint on 
the ground that the plaintiff has no standing to sue is 


granted. 


CERTIFICATE OF COURT REPORTER 


I, Gerald Nevitt, Official Reporter, United States District 
Court for the District of Columbia, certify the foregoing 4 
pages as the official transcript of the Opinon of the Court 
in the above-entitled cause. 

In Witness Whereof, I have affixed my signature this 14th 


day of May, 1959. 
GERALD NEvitT 
Official Reporter 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA | 
| 


Civil Action No. 18-59 


STaTH OF MINNESOTA EX REL. Mites LorD, ATTORNEY GENERAL, 
Plaintiff, 
| 


Ve | 


Ezra T. BENSON, SECRETARY OF AGRICULTURE, 


Defendant. 


ORDER : 

Upon consideration of the motion of the defendant Ezra 
T. Benson, to dismiss and for summary judgment and the 
cross-motion of the plaintiff State of Minnesota ex rel. Miles 
Lord, Attorney General, for summary judgment, and the 
points and authorities in support thereof and in opposition 
thereto and after argument in open court, it is by the Court 
this 25 day of May, 1959, 

ORDERED, that the motion of the defendant to dismiss 
be and the same hereby is granted on the ground that the 
plaintiff has no standing to sue in the cause; and it is 

FURTHER ORDERED, that the complaint be and the 
same hereby dismissed. 

ALEXANDER Houzors 


Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 18-59 


StaTp oF MINNESOTA, 


vs. 


"EZRA T. BENSON, 


NOTICE OF APPEAL 


Notice is hereby given this 28th day of May, 1959, that the 
plaintiff STATE OF MINNESOTA ex rel. MILES LORD, 
Attorney General hereby appeals to the United States Court 
_ of Appeals for the District of Columbia from the judgment 
. of this Court entered on the 25th day of May, 1959, in favor 
of the defendant against said plaintiff. 


EUGENE GRESSMAN 
Attorney for Plaintiff 
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Anited States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15246 


Stare or MINNESOTA Ex REL, Mixes Lorp, ArrorNry 
GENERAL, APPELLANT 


Vv. 


Ezra T. Benson, SECRETARY OF AGRICULTURE, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


GEORGE COCHRAN DOUB, 
Assistant Attorney General, 
OLIVER GASCH, 
United States Attorney, 
SAMUEL D. SLADE, 
SEYMOUR FARBER, 


Attorneys, 
Department of Justice, Washington 25, D.C. 


QUESTIONS PRESENTED 


| In the opinion of appellee, the questions presented are: 

| 1. Whether, in the absence of a direct-invasion of:a legally 
protected personal interest, either the State of Minnesota or 
its dairy industry has standing to challenge a Milk Order of 
the Secretary of Agriculture for the Mississippi Gulf Coast 
Marketing Area. 

| 2. Whether, even if certain Minnesota citizens had stand- 
‘ing to challenge the Order, the State of Minnesota is entitled 
to challenge federal action on their behalf. 

3. Whether Section 10(a) of the Administrative Procedure 
Act confers standing upon the appellant to review an Order 
issued under the Agricultural Marketing Agreement Act in cir- 
cumstances where the latter Act has been interpreted to pre- 
clude such review. 

4. Whether the Order here involved conflicts with 7 U.S.C. 
608c¢(5) (G). 
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A. The economic and statutory background 
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Statutes involved_-._____ 
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’ A. Minnesota and its dairy industry have no justiciable 
interest in the subject matter of this action | 
B. Appellant acquires no special standing to sue merely | 
because it is a State; indeed, even if its citizens | - 

were. entitled to bring suit, Minnesota would not be | 
entitled to bring this action as parens patriae 
C. The Administrative Procedure: Act does not confer | 
Bate So '_ ” standing to maintain this action | 

’ IL. Order No. 114 is lawful 
* Conclusion 


Supp. 209 (D. Mo.), | 

Co. v. Anderson, 157 F. 
“denied, 329 U.S. 788 6, 26, 27 
294 U.S. 511 | 3 


Benson v. Schofield, 98 U.S. App. D.C. 424, 236 F. 24 719, cer- | 
tiorari denied, 352 U.S. 976 1, 2, 8 11, 13, 14 
Federal Communications Commission v. ‘Sanders Bros. Radio Sta- 
tion, 309 U.S. 470 
~---~ 9, 16,17 
17 


273, 225 F. 2d 924, certiorari denied, 350 U.S. 884 
Eee an ep 


Iv 


Cases—Continued 
Kass v. Brannan, 196 F. 2d 791 (C.A. 2), certiorari denied, 344 Page 


Land O’Lakes Creameries v.. Loutsiana State Bd. of Health, 160 F. 
Supp. 387 (E.D. Ls.) 

Louisiana v. McAdoo, 234°U.S.627-.-..--.------------------ 

Massachusetts v. Mellon, 262 U.S. 447 

Nebbia v. New York, 291 U.S. 502 

Oklahoma v. Cook, 304 U.S. 387 


Stark v. Wickard, 321 U.S. 288 8, 10, 11, 14, 25 
Siate of New York v. United States, 65 F. Supp. 856 (N.D. N.Y.), 


Tennessee Power Co. v. Tennessee Valley Authority, 306 U.S. 118_ 
United Milk Producers of New Jersey v. Benson, 96 U.S. App. D.C. 
Py ey il i Ley 7 (lala en aR ee as . 8,11, 12, 13, 14 
United States v. Rock Royal Co-op., 307 U.S. 533 
United States v. Ruzicka, 329 U.S. 287 
“United States v. Storer Broadcasting Co., 351 US. 192. 
Statutes: 
Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. 1009: 


Agricultural Adjustment Act of 1935, Sec. 5, 49 Stat. 753 
ee Marketing Agreement Act of 1937, 40 Stat. 246, a8 


CSF eS Cet a ae 
“TUSC 60 EA SSAOTEEA NE SRNTLN, meats 

7 U.S.C. 602(3) 

RSs (o> as nc cee OES ETS 


7 Ese 608c(3)_-..-.------------+---------- See 


7 US.C. 6080(5)(A)...---_-.------2----- Feta 
7 U.8.C 608c(5) (B)--..____------.---.--.------ Anata 
7. U.8.C. 608¢(5)(G)_.------------------ eee «: 9, 25, 26, 27, 33 
THT C OOS ca « 3,33 
TOS.C 6080(9)2 2 
7 U.S.C. 608¢(9)(A) 
7 U.S.C. 608c(9)(B)_.------------------------52- rae 
7 U.S.C. 608¢(13) 
7 U.8.C. 608c(15) : ; 
7 U.S.C. 608¢(15)(A)-..--.----------- roth tik nN 
7 U.S.C. 608¢(15)(B) : 
7 U.S.C. 608¢(18) 


30 
30 

30 

30 

30 

31 

U.S.C. 31 
7 U.S.C. 608c(1) 3, 31 
3, 31 

32 

32 

32 

32 


v 


Statutes—Continned 


Agricultural Marketing Agreement Act of 1937, 50 Stat. 246...- 

Civil Aeronautics Act, Sec. 1006, 49 U.S.C. 646 

Federal Communications Act, 47 U.S.C. 402(b) (6) 

Federal Power Act, 16 U.S.C. 8251(b) 

National Labor Relations Act, 29 U.S.C. 160(f) 

Public Utility Holding Company. Act, 15 U.S.C. 79x(a) 

Laws of Minnesota for 1955, c. 840, M.S.A. § 8.18.._..._______ 
Miscellaneous: 


BRRRRS eo 


wEo 


23 F.R. 9281, 7 C.F.R. § 1014.1, et seg. (1958 Supp.).-.---.---- 
H. Rept. 1980, 79th Cong., 2d Sess.: 


3 Ginited s Shira Court of Sopeals Be 


FOR THE DISTRICT OF COLUMBIA CIRCUIT . 


No. 15246 


arte Srave or MINNESOTA Ex REL. Muzes Lorp, Arroniver ae 
GENERAL, APPELLANT 

Vv. sah, 

- Ezra T. Benson, Szcrerary oF SCRE, APPELLEE .. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR ra 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


' A. The Economic and Statutory Background: The com- 
plaint in this case seeks to raise issues connected with the regu- 
lation of the milk industry. As the Supreme Court has stated, 
such issues are “entwined with factors that call for understand- 
ing of the milk industry,” ? the economy of which “is so eccen- 
tric that economic controls have been found at once necessary 
and difficult.”* The factors which render such regulation’ 
imperative have been explained in detail by the Supreme Court: 
in .Nebbia v. New York, 291 U.S. 502, 516-518, and United 
States v. Rock Royal Co-op., 307 U.S. 533, 549-550, and also, 
by this Court in Benson v. Schofield, 98 U.S. App. D.C. 424, 
236 F. 2d 719, certiorari denied, 352 U.S. 976.” They will be 
dealt with only briefly here. : 


* United States v, Ruzicka, 329 U.S. 287, 294. 
"HH. P. Hood € Sons v. DuMond, 336 U.S. 525, 529. 


<1) 
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Since milk is an essential element of diet, and in particular 
of young infants, the public interest requires a constant ade- 
quate supply of wholesome milk. The demand ‘and supply of 
milk, however, are subject to sharp variations. Apart from 
considerable fluctuations in the daily demand of milk, there are 
seasonal cycles in the supply, as the result of which there is 
nearly twice as much milk available in June as there is in 
November. Storage of the excess supply to meet a later peak 
in demand, however, is not possible in view of the highly per- 
ishable nature of milk.* 

This surplus milk, i.e., the milk which exceeds the current 
demand for fluid milk as a food beverage, can be utilized in the 
production of cream, butter, cheese, milk powder, and similar 
items. For those purposes, however, it can be sold only at a 
greatly reduced price. Consequently, all producers compete 
eagerly for the more profitable fluid milk market. The regult- 
ing cut-throat competition readily engenders business prac- 
tices which jeopardize “the quality and in the end the quan- 
tity” * of the vital fluid milk supply. 

The principal problem therefore is to find a method by 
which the burden of the surplus milk may be berne equitably 
by the entire industry, «.e., by all the producers and the handlers 
(distributors) of the milk. One method designed to achieve 
this end was first developed by cooperatives. Under this plan, 
the cooperative would sell its members’ milk for a variety of 
uses and at a variety of prices, place the proceeds into a single 
fund, and pay each member on an equal basis according to the 
quantity of milk supplied by him, not according to the pur- 
poses to which his milk has been used. By this method of 
“blending” the price, the burden of surplus milk is spread 
evenly over all the members of the cooperative. The in- 
herent weakness of this system is that an individual dairy 
farmer who refuses to join the cooperative can profitably es- 
cape assum assuming his share in the surplus milk burden by selling 


"sgee Wedd Nebdbia v. New York, 291 U.S. 502, 517-518; Benson v. Schofield, 98 
U.S. App. D.C. 424, 428, 236 F. 2d 719, 721. yee 

* United States v. Rock Royal Co-Op., 307 U.S. 533, 550. a 

*Cf. Barns v. Dairymen’s League Co-op. Ass'n, Inc., 220 App. Div. 624, 
680, 222 N.Y.S. 294. 
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all his milk to a distributor at a price lower than the coopera 
tive’s price for fluid milk but higher than the blended’ price 
received by the cooperative farmers. 

. State legislation passed during the depression to give’ stata: 
tory sanction to the blended price method was found to be: con- 
stitutional in Nebbia v. New York, 291 U.S. 502. State con- 
trol of the milk industry, however, had one serious deficiency. 
Much of the milk consumed in the large metropolitan centers 
moves in interstate commerce and the States lack the power to 
prevent the importation of unregulated milk. Baldwin v. 
G. A. F. Seelig, 294 U.S. 511. 

Congress thereupon entered the field—first under the Agri- 
cultural Adjustment Act Amendments of 1935, Section 5 (49 
Stat. 753), and now under the Agricultural Marketing Agree- 
ment, Act of 1937 (50 Stat. 246), as amended—to deal with the 
problem, which cooperatives and state regulation had been un- 
able to solve. The regulatory plan of the statute, described 
and held constitutional in United States v. Rock Royal Co-op., 
307 US. 533, and H. P. Hood & Sons v. United States, 307 
U.S. 588, authorizes the Secretary of Agriculture to issue Or- 
ders designed to effectuate the declared policy of the Act, 7 
USC, 608c(1), infra, p. 31.° Such orders are applicable to 
handlers,’ but not to producers in the capacity of producers (7 
US.C. 608c(13)). Among other provisions of the Act, a han- 
dler.covered by such an order is forbidden from paying less than 
a minimum price designated in the order, but there is nothing 
to prevent him from paying more. 

A prerequisite to issuance of an order under the Act is a hear: 
ing conducted by the Secretary (7 U.S.C. 608c(3), infra, p. 31). 
After the hearing, a majority of the handlers affected may 
sign a marketing agreement concerning that commodity (7 
Us S.C. 608¢(8), infra, p. 33). If they fail to do so, the 


*In view of the many Sinan ainente of the basic statute, we refer to the 
text.as found in Title 7 of the United States Code. For the pertinent pro- 
visions of the Act, see infra, pp. 29-37. 
“ 7“Fandlers” as defined in 7 U.S.C. 608¢(1), infra, p. 31, are proc- 
essers, associations of producers, and others engaged in the sents of 
certain agricultural commodities, including milk. 

_ 528461592 ; 
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Secretary may issue an order if the two following conditions; 
set forth in 7 U.S.C. 608¢(9), infra, pp. 34-35, are met. First, 
the proposed order must be submitted to a referendum of the 
producers supplying the marketing area specified in the order. 
Second, the Secretary must make two findings: (a) that the 
failure of the neeessary majority of the handlers to sign a mar-., . 
keting. agreement tends to prevent the effectuation of the 
declared policy of the Act; and (b) that the issuance of the 
order is the only practical means of advancing the interest 
of the producers pursuant to the declared policy of the Act and 
that. it has been approved by the required majority of such 
producers (7 U.S.C. 608¢(9), infra, pp. 34-35). 
_ TUS. 608c, and (18), infra, pp. 31, 36, contain the consid- 
erations governing the Secretary’s discretion in the issuance of 
milk orders. As we have shown above (supra, pp. 2-3), the 
guiding principle is the solution of the surplus milk problem, 
and the related problem of the elimination of pernicious price 
cutting. All milk which is essentially produced for and is pri- 
marily and regularly associated with the fluid milk needs of a 
defined marketing area is subjected to minimum classified prices 
depending on the use of the milk by the handlers. This milk is 
defined as “producer” milk so as to specify the milk which is to 
be fully subject to minimum pricing and pooling under the 
order for each defined marketing area. Boas’ 
Producer milk usually is defined in terms of its receipt from 
dairy farmers at “pool” plants, whose primary function is to 
supply fluid milk to the marketing area on a regular and de- 
pendable year-round basis. Pool plants may be either direct 
distribution plants or plants which regularly supply direct dis- 
tribution plants for the marketing area. The operators of pool 
plants are regulated “handlers,” who are subject to the mini- 
mum pricing, pooling, accounting, and other provisions of the 
order. : 
' The dairy farmers who directly deliver “producer” milk to 
pool plants are defined as “producers.” They are the recipients 
of the minimum prices prescribed by the order, and also are 
the “producers” who must approve an order before it can: be 
made effective under the Act. Other milk, not primarily asso- 
ciated with the year-round fluid milk needs of the marketing 
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area, is defined as “other source milk” to distinguish it from 
the “producer” milk which must be fully priced and pooled 
under the order. 

’ B. The Mississippi Gulf Coast Milk Order: 1. The classified 
minimum prices for producer milk received at pool plants 
range from: the most :valuable use, z.€., for fluid milk, to the 
least valuable use, usually for the lowest valued surplus milk 
Product such as butter or cheese. Under Order No. 114, which 
regulates the handling of milk in the Gulf Coast Marketing 
“Area of Mississippi and is the order involved here,’ there are 
only two use classifications: Class I milk, which includes prin- 
cipally fluid milk and certain fluid milk products, and Class IT 
milk, which includes all non-fluid uses of milk (J.A. 63). 
Class I milk, of course, is the primary and more valuable dis- 
position of producer milk and is assessed a higher minimum 
price than Class II milk, However, the price paid by the 
handler to the producer does not depend upon the degree to 
which the individual handler is able to sell the particular pro- 
‘ducer’s milk’ as Class I or Class II, but is made at a uniform 
‘blended or weighted average, price determined by the ratio 
of all Class I sales to all Class II sales in the entire marketing 
area, 

: 2, Order No, 114 also makes express provision for the prob- 
lem created by “other source milk,” ie., the surplus milk of 
other market areas. Briefly stated, the problem is this: There 
is an obvious incentive, created by the order itself, for han- 
-dlers to acquire and use unpriced other source milk in Class I 
uses for the marketing area instead of producer milk for which 
the full Class I price must be paid. To the extent. that this 
‘occurs, producer milk produced for the fluid needs-of -the mar- 
keting area is displaced in the preferred fluid uses by milk 
produced for other markets and particularly the surplus 


*The basic standards which distinguish “producer” milk from “other 
Source” milk in this case are set forth in the definitions of “pool plant,” 
.“non-pool plant,” “producer,” “producer milk” and “other source milk” aud 
appear in §§ 1014.10-1014,16 of the Order (J.A. 538-56). Bia 

* The order, reproduced in the Joint Appendix as Exhibit B (J.A. 47-85), 
was duly published in the Federal Register on December 2, 1958 (23 FR. 
9281, “7. C.F-R. § 1014.1, et seg. (1958 Supp.)), and became fally effective 
January 1, 1959, . of ys ee ; bier seeiae i 
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thereof. This necessarily displaces producer milk in Class I 
and forces it into surplus Class II usea-in the marketing area. 

Such a result is contrary to and would defeat the purposes 
‘and policy of the Act. It results in disorderly marketing by 
‘encouraging dumping of unpriced surplus milk into the mar- 
keting .area at cut-throat prices. It lowers returns to the 
regular and dependable producers for the market instead of 
improving their returns, as is the declared policy of the Act. 
‘It tends to destroy, not promote, a dependable supply of pure 
‘and wholesome milk for the marketing area. Sporadic sup- 
Plies of other source milk displace producer milk in Class I 
sales when surplus to other markets, but become unavailable 
-when most needed in the marketing area. 

Most marketing orders deal with the problem of other source 
milk in two ways. If other source milk enters.a pool plant 
‘along with producer milk, the producer milk is given first pref- 
erence in the allocation of classified uses to source.  In-other 
words, Class IT uses of the poo! plant are assigned-first to other 
source milk before any Class II use is assigned to producer 
milk. This device, whereby producer milk primarily associated 
‘with the defined marketing area is given certain priority over 
other source milk for Class I sales at each pool plant, was thor- 
oughly explored and held to be lawful in Bailey Farms Dairy 
Co. v. Anderson, 157 F. 2d 87 (C.A. 8), certiorari denied, 329 
‘US. 788. It is, however, only partially effective, for it neces- 
sarily depends on the presence of Class II uses in the eo 
plant. 

The second device is to impose a reasonable charge on the 
handler who uses other source milk in Class I uses to take the 
incentive out of using it in preference to producer milk in Class 
T uses. This is the only effective device which has thus far 
‘been developed where the plant has no Class IT uses or has 
-nominal Class IT uses insufficient to absorb its receipts of other 
source milk. . 

Order No. 114 employs a boetenncion of the two devices. 
To the extent that allocation Places other source ‘milk in Class 
TI, no compensating charge is imposed. To the extent that 
‘other source milk, after such allocation, is in-Class I uses, a 
suitable charge is imposed on the regulated handler to remove 
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| 
the incentive otherwise created by the order to use surplus 
other source milk in place of producer milk for Class I uses.” 
The order, however, recognizes that there may be seasonal 
periods when the supply of producer milk for the whole market 
is inadequate and other source milk is needed for Class I pur- 
poses. At such times, other source milk does not supplant pro- 
ducer milk in Class.I because of pricing considerations:and it 
would be unfair to the handlers and to. the market area to im- 
pose a charge on handlers under such conditions. Further, at 
such times other source milk likewise is likely to be in short 
supply and not in the surplus category. Consequently the 
order provides: that whenever the supply of producer milk is 
less than 112% of the fluid needs of the marketing area, no 
compensatory charge is imposed on other source milk used by 

handlers in Class I (J.A. 41-42). 
C. The Judicial Proceedings Below: On January 5, 1959, 
the State of Minnesota, through its Attorney General, brought 
this. action in the district court to set aside or modify Order 
No. 114 (J.A. 2-8). The complaint alleged that certain pro- 
visions of the order (i.e., those dealing with “other source 
milk”) were unlawful and adversely affected the dairy indus- 
try of Minnesota in that the “handlers of milk and milk prod- 
ucts in the marketing area * * * will be prohibited from or 
limited in purchasing milk and milk products produced within 
the State of Minnesota” (J.A. 4). es 
The Government filed a motion to dismiss or, in the alter+ 
ative, for summary judgment predicated on (1) lack of 
standing to sue. and lack of justiciable interest, (2) lack of 
* The Secretary’s decision ‘goes into the compensatory rate of charge at 


-Some length -(J.A. 40-46) and concludes, on the hearing evidence, that the 
rate should be. the difference between the Class I price -and the Class TI 
price. As there niore’ fully Stated, this is based on the fact that oth ir 
“source milk is largely sarplus, having an alternative use value for surplus; 
manufacture. However, if it is used in the market area ag Class I milk 4t! 
acquires thereby an increased value measured by the difference between] 
the Class I price and its surplus value, é.e., the Class II price. This is a 
‘fair and reasonable measure of the potential incentive to use other source, 
“milk in place of prodacer milk. Moreover, the producer milk pool loses the! 
very: same differential.by having producer milk displaced from Class I to: 
“Class II uses and.a charge of the difference restores this lost value to the 
pool. ‘The end effect-ts'to:neutralize the imbalance while permitting other | 
source milk to enter the area freely, but not at the expense of producer milk. 
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jurisdiction, and (3) failure to state a claim upon which relief 
can be granted (J.A. 9-10). Appellant filed a cross-motion 
for summary judgment (J.A. 86-87). 

On May 11, 1959, the district court entered an oral opinion 
granting the Government’s motion to dismiss on the ground 
that Minnesota lacked standing to bring this action (J.A. 
90-92). The court’s formal order of dismissal was filed on 
May 25, 1959 (J.A. 93). 


STATUTES INVOLVED 


The pertinent provisions of the Agricultural Marketing 
Agreement Act of 1937, and the Administrative Procedure Act. 
are set forth in the Appendix, infra, pp. 29-37. 


SUMMARY OF ARGUMENT 
I 


_ The district court properly dismissed the complaint because 
the appellant lacks standing to challenge the validity of the 
Secretary’s Milk Order. 

A. The Agricultural Marketing Agreement Act permits, in 
terms, only a limited right of review to the handlers who are 
subject to the Order. In Stark v. Wickard, 321 U.S. 288, the 
Supreme Court held that the courts should ‘be able to review 
also those’ orders of the Secretary ‘which directly infringed 
upon a specific, personal interest of the producers who were 
parties to the Order. In that case, the blended milk price had 
-been reduced by a misapplication of the funds actually belong- 
ing to producers within the defined marketing area, 

Neither the State of Minnesota nor its dairy industry is a 
handler or producer subject to the Order involved here. Ap- 
pellant complains, however, that certain provisions of the 
Order, allegedly unlawful, will discourage Mississippi han- 
dlers from purchasing Minnesota milk to the economic dis- 
‘advantage of the Minnesota dairy industry. This, however, 
is merely damnum absque injuria, and does not create stand- 
‘ing tosue. Stark v. Wickard, 321 US. 288;.United Milk Pro- 
ducers of New Jersey v. Benson, 96 US. App. D.C. 227, 225 F. 
‘2d 527; Benson v. Schofield, 98 U.S. App. xe 424, 236 F. 2d 
.719, certiorari denied, 352 U,S. 976, 
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B. Even if individual members of the Minnesota airy in- 
dustry were entitled to challenge federal action in this case, 
Minnesota, as parens patriae, would still lack standing. While 
a State, in some circumstances, may sue as parens patriae for 
the protection of its citizens, it has no power to enforce their 
rights in respect of their relations with the Federal. Govern- 
ment. Massachusetts v. Mellon, 262 US. 447; Florida v. Mel- 
lon, 273 US. 12. 

'- C. Section 10 of the Administrative Procedure Act does not 
open the door to judicial review to everyone adversely affected 
or aggrieved by agency action but only to those who are “ad- 
versely affected or aggrieved by such action within the meaning 
of any relevant statute.” In the absence of a special statutory 
provision authorizing judicial review, a person who is merely 
“economically affected by agency action. has no standing to 


challenge the latter. See, e.g., Kansas City Power and Light 
Co. v. McKay, 96 US. App. D.C. 273, 225 F. 2d 924, certiorari 
denied, 350 U.S. 884. The Agricultural Marketing Agreement 
Act does not authorize review by any interested or aggrieved 
persons. 


II 


‘Because the appellant clearly lacks standing to bring this 
action, the Court need not deal with the appellant’s attack 
on the legality of the Order involved here. Nevertheless, in 
‘order that the Court may have the entire picture before it, we 
demonstrate briefly that the “other source milk” provisions 
of the Order are not in conflict with § 608¢(5)(G) of the Act. 
While the disputed provisions of the Order may reduce the 
incentive for regulated handlers to displace producer milk with 
‘other source milk, this is not the quantitative prohibition or 
limitation against which § 608c(5)(G) is directed. In order to 
accomplish the superior regulatory purposes of the Act, and 
to prevent disruption of a stabilized milk program within a 
marketing area, the Secretary is clearly authorized to economi- 
‘cally Handicap regulated handlers who purchase other source 
Bes : 


~pbeltants have no standing to aenonte the Secretary's 
5 oy Order 

“" Teitroduetory: ‘The review provisions of the Agricultural 
‘Marketing Agreement Act (7 U.S.C. 608¢(15), infra, p. 35) 
are in terms limited to handlers; they do not authorize re- 
‘view by 3 any interested or aggrieved. person. A “handler sub- 
ject, to an order” may file a petition for review with the Secre- 
‘tary of ‘Agriculture. The Secretary’s ruling on the petition, to 
‘be made after a hearing, is final, if in accordance with law. 
Within twenty days after the entry of such ruling a handler 
may seek judicial review by way of a bill in equity. If the 
‘court determines that the Secretary has committed error, its 
functions are limited to a remand of the proceedings to the 
‘Secretary’ with instructions. This special review procedure 
prescribed by the Act for regulated handlers is exclusive and 
is the only ‘remedy available to them. United States v. Ru- 
zicka, 329 US. 287. 

- While the statute thus grants this limited right of review to 
:thiée handlers who are subject-to the order, it is entirely silent 
as to:the producers’ right to judicial review. It would have 
been: possible to hold that in this area of highly specialized, 
technical, administrative action the silence of Congress is indic- 
-ative.of an intent to deny judicial review, especially in view 
of 7-US:C. 608¢(13), pursuant to which Milk Orders do not 
caffeet producers in their capacities as producers. In Stark v. 
Wickard, 321 U.S. 288, however, the Supreme Court felt that 
‘the existence of judicial review, as far as regulated handlers 
were.concerned, disclosed an intent that the courts should be 
able to review also those orders of the Secretary which directly 
infringed upon a specific, personal interest of the producers 
who were parties to the orders.. There, the blended milk price 
had been reduced by a misapplication of the funds actually 


belonging to producers within the market area. The Su- 


preme Court pointed out that, absent such personal right, the 
alleged detrimental economic effect of the agency action would 
be damnum absqueinjuria. 321 U.S. 288 at 304. 


. 
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‘A. Minnesota and its dairy industry have no justiciable interest in the 
subject matter of this action 
The State of Minnesota is not charged or regulated by Order 
No. 114. Neither the State, its milk dealers, nor its farmers 
are handlers or producers subject to the Order. The provi- 
sions of the Order do not prevent the entry of Minnesota milk 
into the Mississippi Gulf Coast Marketing Area, nor do they 
prevent any Mississippi handler from continuing to purchase 
such milk, 
The complaint alleges, however, that Minnesota’s dairy in- 
dustry is adversely affected by the existence of the Order iInas- 
much as certain allegedly unlawful provisions of the Order 
“discourage” Mississippi handlers from buying milk other than 
milk produced for and primarily associated with the defined 
Mississippi marketing area (J.A. 5-6). Appellant thus is con- 
cerned with the competitive impact of Order No. 114 on the 
Minnesota dairy industry. 
In order to have standing to seek the review of an adminis- 
trative order, however, a litigant must show more than an 
economic disadvantage. Such disadvantage, as made crystal 
clear in Stark v. Wickard, 321 US. 288, 304," constitutes 
merely damnum absque injuria unless the plaintiff can point to 
the direct invasion of a legally protected personal interest. 
This Court itself has twice rejected the notion that economic 
disadvantage as a consequence of allegedly unlawful admin- 
istrative action confers legal standing to challenge a Milk Or- 
der. United Milk Producers of New Jersey v. Benson, 96 US. 
App. D.C. 227, 225 F:2d 527; Benson v. Schofield, 98 U.S. App. 
D.C. 424, 286 F. 2d 719, certiorari denied, 352 U.S. 976. 
In United Milk Producers of New Jersey, supra, a group of 
New Jersey 'dairymen brought suit to contest the lawfulness 
of certain provisions of the marketing order for the New York 
Metropolitan Milk Marketing Area (Order No. 27). It was 
asserted that the Order adversely affected the New Jersey 
dairymen by unlawfully fixing certain prices for milk sold in 


; see Power Co. v. Tennessee Valley Authority, 306 US. 
118; Perkins v. Lukens Steel Co., 310 U.S. 113: Kansas City Power and 
Light: Co.,v.. McKoy, 98.0.8. App. D.C. 273, 225 F. 24 924, certiorari denied, 


350 U.S. 884. 


* See, also, Tenn 


528461—59_-3 
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New Jersey which resulted in a loss of market for the plaintiffs’ 
milk. The district court granted the Government’s motion to 
dismiss the complaint for lack of standing. This Court af- 
firmed, stating (96 U.S. App. D.C. at 229, 225 F. 2d at 529) :. 


Plaintiffs do not rely upon any provision of the Act 
itself as affording them standing to attack Order No. 27. 
Furthermore, they claim no standing by reason of the 
Administrative Procedure Act, 5 U.S.C.A. § 1009 
(1952).% We pass, then, to their contention that, 
though they do not claim a legal right to be free of the 
competition of distributors who are regulated by the 
Order, they acquire standing by reason of the fact that 
the competition becomes especially injurious to them 
due to the allegedly illegal action of the defendant in 
formulating and issuing the Order. We think their 
contention is foreclosed by Tennessee Electric Power 
Co. v. T.V.A., 306 US. 118, 59 S. Ct. 366, 83 L. Ed. 543, 
and our recent decision in Kansas City Power & Light 
Co. v. McKay, 96 U.S. App. D.C. —, 225 F. 2d 924. 
See, also, Alabama Power Co. v. Ickes, 302 U.S. 464, 
58 S. Ct. 300, 82 L. Ed. 374, and Perkins v. Lukens 
Steel Co., 310 U.S. 113, 60 S. Ct. 869, 84 L. Ed. 1108. 


Continuing, the Court summarized the holdings of the cases 
it relied on (ibid): 

The decisions referred to make clear ( 1) that injury 
from lawful competition is damnum absque tnjuria and 
affords no standing to the party damaged to seek judi- 
cial relief therefrom, absent statutory aid to standing; 
(2) that competition otherwise lawful is not unlawful 
because made more injurious by governmental action 
assumed to be invalid, with possible exceptions not here 
relevant, so long as no legal right of the party in juriously 
affected is invaded, see Tennessee Power Co. v. T.V.A., 
supra, 306 US. at pages 139, 140, 59 S. Ct. at page 370; 
and (3) that no legal right of one in a situation com- 
parable in all material respects to plaintiffs’ is invaded 


* We deal with appellant’s claim to standing by reason of the Adminis- 
trative Procedure Act, infra, pp. 18-25. 
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by Jawful competition that is facilitated by ene gov- 
ernmental action, and thereby made more Sy 
injurious than otherwise would be the case. 


And, finally,-the Court dropped a concluding footnote to its 
opinion which is particularly relevant here in view of the ap- 
pellant’s attempt to bring itself within the ambit of Stark v. 
Wickard (Br. 19-22). Said the Court (97 U.S. App. Be at 
229, 225 F. 2d at 529): 


Neither Stark v. Wickard, 321 U.S. 288, 64 S. Ct. 559, 
88 L. Ed. 733, nor Brannan v. Stark, 342 US. 451, 72 
S. Ct. 483, 93 L. Ed. 497, are exceptions to the princi- 
ples stated. Plaintiffs in those cases were permitted 
to attack an order regulating the marketing of milk i in 
the greater Boston area. But they claimed an interest 
in funds alleged to be unlawfully diverted by the Secre- 
tary in administering the order. And in Chicago June- 
tion Case, 264 U.S. 258, 44 8. Ct. 317, 68 L. Ed. 667, also 
relied upon by plaintiffs, standing was rested upon the 
violation of a right of plaintiffs granted by statute. 
See Alabama Power Co. v. Ickes, 302 U.S. 464, 483-484, 


58 8. Ct. 300, 82 L. Ed. 374. Furthermore, the plain- 
tiffs there were parties to the order they cee 
[Emphasis added.] 


In Benson v. Schofield, supra, the Court again stressed the 
narrow holding of Stark, and the status required to challenge a 
Milk Order. In that case a group of producers whose milk was 
to be directly regulated by an extension of the Boston Milk 
Order (Order No. 4) sought to enjoin, as illegal, a proposed 
extension of the Order. In reversing the lower court’s granting 
of a preliminary injunction and ordering the complaint, dis- 
missed, the Court first noted the special and limited review pro- 
cedure conferred upon regulated handlers by the Act. |The 
Court then pointed out that the “producers, being unregulated 
[by the Order] are given by the Act no greater status than the 
handlers who are regulated.” 98 U.S. App. D.C. at 427, 236 F, 
2d at 722. And the Court added (ibid.) : 


# See, also, supra, p. 10. 
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Tn the second place, appellees “to have standing in 
court, must show an injury or threat to a particular right 
of their own, as distinguished from the public’s interest 
in the administration of the law.” * Mere loss of income. 
in consequence of the action of Government or economic 
disadvantage, by itself, constitutes damnum absque in- 
juria which does not confer standing.* 


In this case, of course, appellant, purporting to represent the 
“dairy industry” of Minnesota, 7.e., its milk handlers and pro- 
ducers, is in no better position than the plaintiffs in United 
Milk Producers and Schofield. It is clear that mere financial 
disadvantage to the Minnesota dairy industry is insufficient to 
confer standing to seek review of the Secretary’s Milk Order. 
Appellant does not set forth—as in the Stark case—any diver- 
sion of any funds properly belonging to it or any other invasion 
of a personal right. 

Appellant, of course, cannot prosecute this action as the 
vicarious advocate of the handlers who are subject to the Order 
and whom it does not even claim to represent. Queensboro 
Farms Products, Inc. v. Wickard, 137 F. 2d 969 (C.A. 2). The 
claim that standing is conferred because the Order is allegedly 
contrary to the purposes and policy of the Act and a particular 
section thereof ** is without merit. Both Stark and Schofield 
make abundantly clear that in order to have standing to review 
the Secretary’s order, the plaintiff must show a direct injury 
to a particular personal right of his own, as distinguished froma 
general interest in the administration of the law. 

As indicated by Schofield, even if the Minnesota dairy in- 
dustry were viewed as “handlers”, they would be bound by the 
special and limited review procedure prescribed by the Act. 
United States v. Ruzicka, 329 U.S. 287. If viewed as “pro- 
ducers” they surely would be entitled to no greater standing 
than the producers in Schofield who were to receive minimum 


“ Citing Perkins v. Lukens Steel Co., 310 U.S. 113. 
* Citing Kansas City Power & Light Co. v. McKay, 96 U.S. App. D.C. 273, 
225 F. 2d 924, 984, certiorari denied, 350 U.S. 884; United Milk Producers of. 
enson, 96 U.S. App. D.C. 227, 225 F. 24 527; and see gen- 
erally, Stark v. Wickard, 321 U.S. 288. : 
* See, infra, pp. 25-27. 
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prices under the Order there involved and, hence, unlike ap- 
pellant, were not strangers to the Order. 


B. Appellant acquires no special standing to sue merely because it isa State; 
indeed, even if its citizens were entitled to bring suit, Minnesota would 
not be entitled to bring this action as parens patriaze | 

1. In the preceding section, we have shown that, even if this 
action were brought by the Minnesota dairy industry on its 
own behalf, i.e., by individual Minnesota milk handlers or pro- 
ducers, it would necessarily fail for lack of standing. The 

State of Minnesota, of course, is entitled to no greater standing 

than the dairy industry which it purports to represent in this 

Proceeding. Minnesota, through its Attorney General, can- 

not boost itself into a federal court on the authority conferred 

upon the Minnesota Attorney General by a Minnesota stat- 
ute.” Precisely in point is Land O’Lakes Creameries v.| Lou- 
istana State Bd. of Health, 160 F. Supp. 387 (3-Judge Court, 

E.D. La.). In that case, Minnesota dried milk manufacturers 

brought an action to have a Louisiana statute affecting label- 

ing of dried milk declared unconstitutional and to enjoin Lou- 
isiana officials from carrying out the provisions. The State of 

Minnesota filed a motion to intervene “in order to represent 

the interests of all dried milk manufacturers in Minnesota not 

already parties herein”. 160 F. Supp. at 388. The three- 
judge court denied the motion to intervene for lack of a justi- 
ciable interest. Alluding to the Minnesota statute relied upon 
by the Attorney General, the court stated (160 F. Supp. at 
390): | 
: Notice is taken that a statute of the state of Minne- 
sota specifically gives her Attorney General the author- 
ity he is here asserting. However binding that statute 
may be on the courts of Minnesota, its effect can be 
little more than persuasive on other courts. Unques- 


* Chapter 840 of the Laws of Minnesota for 1955, M.S.A. § 8.13, provides 
in relevant part: | 

The attorney general is authorized to take such action as he deems 

necessary in order to contest or oppose existing statutes, ordinances, 

regulations, orders or other trade barriers which may restrict the sale 

in other states of milk or other dairy products produced in Minne- 
sota; * * *, 
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tionably, the fact that the Legislature of Minnesota has 
indicated its interest in the dairy industry should be 
accorded great weight. Also to be considered, however, 
is the advisability of allowing the Attorney General of 
Minnesota to range at large in courts of other states, 
and of the United States, seeking to have declared un- 
constitutional laws passed by the legislatures of those 
states. 


2. Moreover, even if individual members of the Minnesota 
dairy industry were entitled to contest federal action in this 
_case, Minnesota, as parens patriae, would still lack standing. 
It is now firmly established that an action cannot be brought 
by a State as parens patriae where, as here, the State seeks to 
challenge federal action. Massachusetts v. Mellon, 262 US. 
447; Florida v. Meilon, 273 U.S. 12; Jones ex rel. Louisiana v. 
Bowles, 322 U.S. 707. As the Supreme Court stated in Massa- 
chusetts v. Mellon, 262 U.S. 447, 485-486, with respect to 
Massachusetts’ argument that it was entitled, as the represent- 
ative of its citizens, to contest an allegedly unconstitutional 
federal statute: 


It cannot be conceded that a State, as parens patriae, 
may institute judicial proceedings to protect citizens of 
the United States from the operation of the statutes 
thereof. While the State, under some circumstances, 
may sue in that capacity for the protection of its citizens 
(Missouri v. IVkinois, 180 U.S. 208, 241), it is no part of 
its duty or power to enforce their rights in respect of 
their relations with the Federal Government. In that 
field it is the United States, and not the State, which 
represents them as parens patriae, when such represen- 
tation becomes appropriate; and to the former, and not 
to the latter, they must look for such protective meas- 
ures as flow from that status.”* 


And in Florida v. Mellon, 273 U.S. 12, suit was brought by 
-the State of Florida to enjoin the Secretary of the Treasury and 
_the Commissioner of Internal Revenue from collecting federal 


“38 See also Louisiana v. McAdoo, 234 U.S. 627. 
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inheritance taxes in Florida. In dismissing the action, the 
Court said (273 US. at 16-17): | 


While judicial relief sometimes may be granted to a 
quasi-sovereign state under circumstances which would 
not justify relief if the suit were between private parties, 
Georgia v. Tennessee Copper Co., 206 U.S. 230, 237, 
nevertheless, it must appear that the state has suffered 
& wrong furnishing ground for judicial redress or is as- 
serting a right susceptible of judicial enforcement. | The 
mere fact that a state is the plaintiff is not enough. 
Wisconsin v. Pelican Ins. Co., 127 US. 265, 287; Okla- 
homav. A., T. & Santa Fe Ry., 220 US. 277, 286, 289. 


And the Court concluded (2d. at 18): 


Nor can the suit be maintained by the state because 
of any injury to its citizens. They are also citizens of 
the United States and subject to its laws. In respect 
of their relations with the federal government “it is the 
United States, and not the State, which represents them 
4s parens patriae, when such representation becomes 


appropriate; and to the former, and not to the latter, 
they must look for such protective measures as flow 
from that status.” Massachusetts v. M, ellon, supra, pp. 
485-486. | 


Georgia v. Pennsylvania R.R., 324 US. 439, is not to ‘the 
contrary. There the Supreme Court granted a motion by the 
State of Georgia to file a bill of complaint against twenty 
railroads to enjoin an alleged conspiracy to fix arbitrary and 
noncompetitive rates in restraint of trade. The Court noted 
(<d. at 443) that Georgia sued in two relevant capacities: “(1) 
in her capacity as a quasi-sovereign or as Agent and protec- 
tor of her people against a continuing wrong done to them ; and 
(2) in her capacity as a Proprietor to redress wrongs suffered 
by the State as the owner of a railroad and as the owner and 
Operator of various institutions of the State.” 

The Supreme Court took special pains to point out that 
“Massachusetts v. Mellon and Florida v. Mellon * * * make 
Plain that the United States, not the State, represents the 
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‘eitizens as parens partie in their relations to the federal gov- 
ernment”, but that this was not “a situation where the 
United States rather than Georgia stands as parens patriae to 
the citizens of Georgia. This is not a suit like those in Massa- 
chusetts v. Mellon, and Florida v. Mellon * * * where a State 
sought to protect her citizens from the operation of federal 
statutes.” 324 US. at 446. 

Moreover, unlike Georgia v. Pennsylvania R.R., and Geor- 
gia v. Tennessee Copper Co., 206 U.S. 230, also relied on by 
appellant, the present case is not one in which the State is 
suing to protect a proprietary interest of its own. Minnesota 
does not bring this suit in her own capacity as a handler or 
producer of milk. Order No. 114 does not charge or regulate 
the State in any way. Suit has been brought essentially to 
advance the economic interests of the Minnesota dairy indus- 
try. But “the State must show a direct interest of its own and 
not merely seek recovery for the benefit of individuals who 
are the real parties in interest.” Oklahoma v. Cook, 304 U.S. 
387, 396. 

The district court, therefore, was plainly right in holding 
that Minnesota lacked standing to bring this action.” 


C. The Administrative Procedure Act does not confer standing to maintain 
this action 

We have shown in the preceding sections that the Min- 
nesota dairy industry and, a fortiori, the appellant, the State 
of Minnesota, lack standing to bring this action. In this 
section of the brief we address ourselves to the contention 
that the Administrative Procedure Act permits the appellant 
to maintain this action. It is plain, of course, that even if 
the Administrative Procedure Act conferred standing on in- 
‘dividual members of the Minnesota dairy industry, Massachu- 
setts v. Mellon and its progeny would still bar the appellant.” 


* State of New York v. United States, 65 F. Supp. 856 (N.D. N.Y.), af- 
firmed, 331 U.S. 284, is of no help to appellant. In that case the district 
court noted that the argument that the plaintiff States had no standing to 
sue as parens patriae had “become more or less academic since there are 
“States who are parties plaintiff who plainly may sue as freight shippers and 
‘consignees directly affected by the [ICC] order [involved].” 65 F. Supp. at 
872. The issue was apparently not even raised in the Supreme Court. 

* See, supra, pp. 16-18. 
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Moreover, we show now that the Administrative Procedure 
Act would be of no help even to individual members of the 
Minnesota dairy industry. rie 
1. Section 10(a) of the Administrative Procedure ‘Act 
provides: [leces 
Any person suffering legal wrong because of any: 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, 
shall be entitled to judicial review thereof. 


The main question raised by this provision is whether it was 
designed to restate the existing law of standing, or whether it 
constitutes a blanket authority permitting any person ad- 
versely affected or hurt by agency action to challenge the 
legality of that action as a “private Attorney General”. We 
submit that the former interpretation must be accepted. | 

a. The broader reading does not fit with the language Con- 
gress used. It would require the deletion of the crucial phrase 
“within the meaning of any relevant statute’, and in the words 
of this Court, “That view, of course, cannot be accepted”. 
Kansas City Power and Light Co. v. McKay, 96 U.S. App. D.C. 
273, 281, 225 F. 2d 924, 932, certiorari denied, 350 U.S. 884. 
That phrase indicates that, in enacting Section 10(a), Con- 
gress did not intend to open “a vista of litigation hitherto un- 
revealed”,” but rather left the question of whether indirectly- 
or-financially-injured-persons could obtain review to the 
specific substantive legislation which in each case would estab- 
lish procedures under which the administrative agency or the 
courts could determine whether the plaintiff’s interest was 
substantial enough to justify his appearance as a private 
Attorney General.” 

b. The legislative history of Section 10(a) supports the 
interpretation that the provision was designed to restate exist- 
ing law. | 

As a whole, the legislative history of the Administrative Pro- 
cedure Act does not disclose any intent radically to depart from 


* Cf. Alabama Power Co. v. Ickes, 302 U.S. 464, 481. 

*Cf. Civil Aeronautics Act, Section 1006, 49 U.S.C. 646, giving a right 
to seek review to any person “disclosing a substantial interest in sach 
order’. is 
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the rules on standing. It is true that there are some statements 
which might convey the impression that everyone “injured” by 
adverse administrative action was entitled to judicial review. 
We believe, however, that these passages were directed at the 
problem with which the Act was mainly concerned, i.c., the re- 
lief available to a person directly affected by a regulatory order. 
Whenever the discussion was focused upon the issue here in- 
volved—the standing of one merely financially affected—the 
legislative proceedings make it clear that Section 10(a) “reflects 
existing law”. 

The Senate Committee Report * commented on Section 
10(a) as follows: 


This subsection [Section 10(a)] confers a right of re- 
view upon any person adversely affected in fact by 
agency action or aggrieved within the meaning of any 
statute. The phrase “legal wrong” means such a wrong 
as is specified in subsection (e) of thissection. It means 
that something more than mere adverse personal effect 
must be shown—that is, that the adverse effect must be 
an illegal effect. The law so made relevant is not just 
constitutional law but any and all applicable law. 


This statement is not at all clear. On the one hand, if taken 
literally, the explanation might mean that the mere fact that 
& person is injured by administrative action is not sufficient to 
afford him a right to review; the action must, in addition, 
violate some law. In that view, standing would depend upon 
the merits of the challenger’s claim. On the other hand, the 
Committee’s statement might well have been intended as a 
shorthand summary of the existing law on standing.* Other 
relevant materials in the history of the Act strongly suggest 
that the latter position is correct—that the Committees and 
Congress did not intend any radical departure from the existing 
rules. 


*S. Rept. 752, 79th Cong., 1st Sess., p. 26; Legislative History of the Ad- 
ministrative Procedure Act, S. Doc. 248, 79th Cong., 2d Sess., p. 212. 

*In United States v. Storer Broadcasting Co., 351 U.S. 192, 197, fn. 6, the 
majority opinion relied on this explanation of Section 10(a), and on the 
virtually identical analysis in House Report No. 1980, 79th Cong., 2d Seas, 
p. 42; Legislative History of the Administrative Procedure Act, supra, p. 276. 
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One of the focal elements in the history of the Act is a letter 
to Senator McCarran, the Chairman of the Senate Judiciary 
Committee, from the Attorney General, in which the latter 
commented favorably on the then pending legislation. -At-’ 
tached to the letter was an appendix discussing the principal 
provisions of the bill. The Attorney General felt it “advisable” 
to transmit these comments to Congress so that it “May serve 
to clarify some of the essential issues and may assist the com- 
mittee in evaluating the impact of the bill on public and private 
interests”.* The Senate Committee incorporated the letter 
and appendix in its report; ** they were read into the Congres- 
sional Record as an extension of remarks by Representative 
Hobbs because they were “so helpful”; * and significant ref- 
erences to them were made in the Senate debate, in particular 
in connection with the standing problem (infra, pp. 22-23). 
In these circumstances, the Attorney General’s letter and the 
appendix attached to it constitute an integral part of the legis- 
lative history of the Act and a useful tool in the determination | 
of the purposes Congress sought to accomplish by the legisla- 
tion. American Stevedores v. Porello, 330 U.S. 446, 452. 

The comments in the appendix to the Attorney General’s 
letter with respect to Section 10(a) were: 


* * * This reflects existing law. In Alabama Power 
Co. v. Ickes (302 U.S. 464), the Supreme Court stated 
the rule concerning persons entitled to judicial review. 
Other cases having an important bearing on this sub- 
ject are: Massachusetts v. Mellon (262 U.S. 447), the 
Chicago Junction Case (264 U.S. 258), Sprunt & Son. v. 
United States (281 U.S. 249), and Perkins v. Lukens 
Steel Co. (310 U.S. 113). An important decision in- 
terpreting the meaning of the terms “aggrieved” and 


*S. Rept. 752, 79th Cong., 1st Sess., Pp. 37-88; Legislative History| of 
the Administrative Procedure Act, supra, p. 20, fn. 23, pp. 223-224, | 
*S. Rept. 752, 79th Cong., 1st Sess., pp. 5, 37-45; Legislative History| of 
the Administrative Procedure. Act, supra, p. 20, fn. 23, pp. 191, 228-231. rl 
The House Report in turn refers to the Senate Report, infra, p. 24, and 
the Attorney General’s letter and the comments annexed to it. 
* 92 Cong. Rec. A2982. : 
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“adversely affected” is Federal Communications Com- 
mission v. Sanders Bros. Radio Station (309 U.S. 47Q% 
The debate on the Administrative Procedure Act on the 
floor of the Senate® corroborates the strong inference, sug- 
gested by the Attorney General’s letter, that Section 10(a) was 
not designed to change existing law. In response to an inquiry 
by Senator Austin about the meaning of the phrase “legal 
wrong” in Section 10(a), Senator McCarran, the Chairman of 
the Senate Judiciary Committee and author of the Committee 
Report,” first. sought to explain that term on the basis of the 
Committee Report, supra, p. 20, i.e., as an adverse “illegal 
effect”. Senator Austin took the position that this definition 
actually referred to the second part of the clause, viz., “or ad- 
versely affected or aggrieved by such action within the mean- 
ing of any relevant statute.” Senator Austin then read the 
definition of “wrong” from Bouvier’s Dictionary, as meaning a 
“violation of right”, including “[i]n its broad sense * * * every 
injury to another”, and then continued: 

The combination of words used here is very signifi- 
cant. The adjective “legal” is a limiting adjective; 
and, as it has been applied in jurisprudence to “injury” 
it is defined as follows in Words and Phrases, fourth 
series, second volume, p. 548: 


“legal injury” must be violation of some legal 

right and is distinct from “damage”, which is harm, 

or loss, sustained by injury (Combs v. Hargis Bank 

& Trust Co. (27 S.W. (2d) 955, 956, 234 Ky. 202). 

For the sake of the future of those practicing under 

the estimable bill, I think it would be well to have the 

Recorp show whether the distinguished author of the 
bill regards the category of persons entitled to review - 

which is here described, that is, “any person suffering 


‘™ Federal Communications Commission v. Sanders Bros. Radio Station, 
309 U.S. 470, holds that Congress may specifically authorize a merely 
financially affected person to seek judicial review (309 U.S. at 477). © 

2992 Cong. Rec. 2152-2153; Legislative History of the Administrative 
Procedure Act, supra, p. 20, fn. 23, pp. 308-310. : : 

% S. Rept. 752, 79th Cong., 1st Sess., p. 1; Legislative History of the Ad- 
ministrative Proceduce Act, supra, p. 20, fn. 23, pp. 186-187. 
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legal wrong” as any person who has stiffered “in: ‘the 
manner described in the quotation from Bouvier’s Law 
Dictionary. 

Mr. McCarran. Takmg Bouvier and® Words and 
Phrases combined, and taking the decisions of the 
courts of last resort, to whose language we have access, 
I should answer the Senator “yes”. That is, I take into 
consideration all the definitions which apply to define: 
that term, and I respectfully refer to the committee re- 
port, which T'read 2 moment ago. It means that some- 
thing more than mere adverse personal effect must be- 
shown; that is, the adverse effect must be an‘ “legal 
effect. So, to Bouvier, to Words and Phrases) and to: 
the decisions to which the able Senator refers, I also add 
the expression contained in the committee report. 

Mr. Austin. I thank the Senator. 

Mr. McCarran. Let me go a little further, because 
I am very grateful to the Senator for bringing up 
this question. We asked the Attorney General and 
the Department of Justice to comment on this bill. 
I now read the Attorney General’s comment: * * *. 


‘Senator McCarran then read the comment (supra, pp. 21-22), 
including the statement that Section 10(a) reflects meee 
law, and continued: 


Mr. President, I have referred the Senator’ to that 
expression coming from the Attorney General, in con- 
nection with this bill, to indicate to him and to ithe 
Senate the meticulous study which we have tried to- 
give to this bill, so that we may construe the terms. 

‘in such 2 way that there may be no divergence of views 
when we get through. 

I realize that the layman says this is an intridate 
bill. In a way it is, and yet in a way it simplifies itself 
in practice. 

If Senator McCarran had disagreed with the ome Gen- 
eral’s statement that Section 10(a) “reflects existing law”, he 
-would certainly not have read it into the SERIES Record 
‘asa guide to future practitioners. 
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. The explanation of Section 10(a) in the House Report * 
uses language similar to that found in the Senate Report (supra, 
p. 20); the report also refers to the Senate Report and, 
in particular, to the Attorney General’s letter and to his “more 
detailed statement which accompanies it” The analysis 
of the Act on the floor of the House by Representative Walter * 
explained Section 10(2) substantially in the terms of the 
committee report.* In contrast to the proceedings in the 
Senate, there was no clarifying debate. However, the Attorney 
General’s letter together with its appendix were inserted in 
the Congressional Record because they were “so helpful” 
(supra, p. 21). 

The Attorney General’s letter, with its unambiguous state- 
ment that Section 10(a) “Teflects existing law”, thus can- 
not be disregarded in the interpretation of Section 10(a). 

The conclusion must be, we submit, that section 10(a) re- 
enacts the dichotomy already existing in the law—the clause 
“[a]ny person suffering legal wrong because of an agency 
action” refers to the pre-existing equity jurisdiction of the 
courts and the statutory provisions so phrased; the clause “or 


adversely affected or aggrieved by such action within the mean- 
ing of any relevant statute” relates to the specific. statutory 
review proceedings conferring standing’ on adversely-affected 
persons. 

2. The review provisions of the “relevant statute” in this 
case—the Agricultural Marketing Agreement Act of 1937 (7 


_ ™H. Rept. 1980, 79th Cong., 2d Sess., p. 42; Legislative History of the 
Administrative Procedure Act, supra, p. 20, fn. 23, p. 276. 

“"H. Rept. 1980, id. at 16; Legislative History of the Administrative 
Procedure Act, supra, p. 20, fn. 23, p. 276. 

*The author of the House Report, H. Rept. 1980, id. at p. 1; Legis- 
lative History of the Administrative Procedure Act, supra, p. 20, fn. 23, 
p. 235. 

*92 Cong. Rec. 5654; Legislative History of the Administrative Pro- 
cedure Act, supra, p. 20, fn. 23, p. 369. r 

“A person who is “adversely affected or aggrieved * * * within the 
meaning of any relevant statute” thus has standing to sue not by virtue of 
the Administrative Procedure Act but as the result of the separate sub- 
stantive legislation. This interpretation, however, does not render that 
clause mere surplusage. If Section 10(a) had referred only to persons 
suffering legal wrong, it might have been construed as repealing existing 
statutory review provisions authorizing actions by adversely affected 
persons. 
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USC, 608¢(15), infra, pp. 35-36), are in terms limited to han- 
dlers. Neither the appellant nor the Minnesota dairy industry 
is a “handler” entitled to such review. The Act does not au- 
thorize review by any “adversely affected or aggrieved” per- 
son.” Finally, Stark v. Wickard, 321 U.S. 288, does not hold 
that mere financial disadvantage confers standing to seek re- 
view of 2 Milk Order. To the contrary, that decision was based 
on the express finding that a specific, personal, legal right of the 
plaintiff had been invaded (321 U.S. at 305, 308-309). That 
situation clearly is not presented here. 
Section 10(a) of the Administrative Procedure Act, there- 
fore, is wholly inapplicable to confer standing upon the appel- 
lant. 
II | 


Order No. 114 is lawful 


We think it clear beyond cavil, as demonstrated in Point I, 
that the complaint was properly dismissed on the ground that 
Minnesota lacked standing to sue. In these circumstances, 
this Court need not concern itself with appellant’s attack 


that the Court. may ‘have the entire picture before it, we will 
deal briefly with the substantive issue sought.to be raised by 
- the-complaint. : “As-will appear, there is no merit to appellant’s 
claim that the Secretary has acted unlawfully in promulgating 


on the legality of Order No. 114, Nevertheless, in order 


Order No. 114. 

The complaint challenges the Secretary’s order on essen- 

tially one main ground, namely, that the provisions of the 

Order pertaining to other source milk,* violate § 608¢(5) 'G) 
of the Act, infra, p. 33. That.section provides that: 

No marketing agreement or order applicable to milk 

and ‘its products in any marketing area shall prohibit 

or-in any manner limit, in the case of the products of 

milk, the marketing in that area of any milk or prod- 


* There are certain other statutes which do permit review by- parties 
“aggrieved” or “adversely affected”. E.g., the Federal"Power Act, 16 U.S.C. 
825 1(b), National Labor.Relations Act, 29 U.S.C. '160(f); Federal Com- 
munications Act, 47 U.S.C. 402(b) (6), Public Utility Holding Company Act, 
15 U.S.C. 79x (a). i 


* See, supra, pp. 6-7. 
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uct thereof produced in any production area in the 

United States. 
“Appellant contends that this section of the Act forbids the 
‘Secretary from inserting in a Milk Order any provision, how- 
“ever necessary It may be to protect the milk program of 2 
“marketing area, if in operation it will discourage regulated 
‘handlers from purchasing other source milk. The short and 
‘dispositive answer to this argument is given by Judge Learned 
‘Hand in Kass v. Brannan, 196 F. 2d 791, 800 (C.A. 2) (dis- 
senting opinion), certiorari denied, 344 U:S. 891: 


I cannot believe that, when Congress decided to regu- 
late the industry in order to assure a “uniform price” 
to producers, it meant by § 8c(5)(G) to forbid all pro- 
tective measures, which should result in lessening the 
amount of “products” which without such measures 
would have entered the “marketing area” in question. 
It is not eeessary in any such way to expand the lit- 
eral meaning of the word, “limit,” and its conjunction 
with - the word, “Prohibit; ” strongly suggests that it 
was directed only against. any express quantitative 
limit. Of course I agree that the Secretary might not 
put such a limit upon the amount of “products” that 
might come in from outside; but I do not believe that 
he might not economically handicap those who sought 
to bring them in, although, as was inevitable, such a 
handicap would diminish the amount which entered the 
“marketing area.” 


See, also, Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209 
(D. Mo.), affirmed sub nom. Bailey Farm Dairy Co. v. 
Anderson, 157 F. 2d 87 (C.A. 8), certiorari denied, 329 U.S. 
788, where the Eighth Circuit upheld the allocation of other 
source milk to Class II uses, and rejected the contention that 
this violated § 608¢(5) (G) of the Act. 

It is true that the contested provisions of Order No. 114 
may reduce ‘the incentive for handlers to displace producer 


“The majority ‘opinion disposed of the case on other grounds. 
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milk with other source milk>® “But this clearly is not the quan- 
titative prohibition or limitation against which § 608¢(5)(G) 
is directed; it is instead a collateral result;of an, economic 
choice on the part.of the handler “to which the accomplish- 
ment of. the superior regulatory .purpose is not required to 
yield.” Bailey Farm Dairy Co. v. Anderson, 157 F. 2d 87, 97 
(CASS) eee 
Manifestly, the provisions which appellant seeks to chal- 
lenge are not in conflict with $ 608c(5) (G) or any other section 
ofthe Act? 3. 


»Yt Should be: ‘noted, however,’ that the provisiong.dq not impose) 
charge on milk from any particular “production area” or areas. A milk 
plant located anywhere in the United States can become‘ ‘pool plant under 
Order No. 114 by meeting the requirements of the order concerning regu- 
larity of supply to the marketing area. Conversely, mitk originating close 
to the market and in its so-called “milkshed” may be other source milk 
because the plant chooses not to affiliate itself closely with the regular 
needs of the marketing area. The geographical source of the milk is 
wholly irrelevant for purposes of the provision in question and does not 
determine whether milk is producer milk or other source milk. 

“ See, also, Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 219(@D. Mo.) : 
The handler may choose to import milk and blend it with producers’ 
milk and use part of the blend for Class One and part for Class! Two 
usage, but this practice of handlers should not be the basis of penal- 
izing the producer and classifying his milk as Class Two and paying 
therefor in that class, when the handler had Class One uses for the 
milk, if the Administrator finds that such practice destroys stabiliza- 
tion, is contrary to the purposes of the Act, or results in rendering 
inoperative orders made under and in conformity with the Act. * * * 

“The necessity for the provisions appears clearly on the face of the Sec- 
retary’s decision and order, and is fully supported by the hearing record. 
Appellant does not allege that the provisions lack evidentiary support.’ 
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CONCLUSION 
For the reasons stated, it is respectfully submitted that the 
judgment of the district court should be affirmed. 
Grorce Cocnran Dovs, 
Assistant Attorney General, 
Otrver Gascx, 
United States Attorney, 
SAMUEL D. Suapp, 
Seymour Farser, 
Attorneys, 
Department of Justice, Washington 26, D.C. 
Octoser 1959. 


APPENDIX | 


1. Section 10 of the Administrative Procedure Act, 60 Stat. 
243, 5 U.S.C. 1009, provides in pertinent part: 
§1009. Judicial review of agency action. 

Except so far as (1) statutes preclude judicial an 
or (2) agency action is by law committed to Sa 
discretion— 

(a) Right of review. 

Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within: ‘the ‘meaning of any relevant statute,. shall 
be entitled to judicial review thereof. ee 

* * + * * 
(c) Acts reviewable. 

Every agency action made reviewable by statute and 
every final agency action for which there is no other 
adequate remedy i in any court shall be subject to ju- 
dicial review. Any preliminary, procedural, or inter- 
mediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required 

by statute, agency action otherwise final shall be final 
for the purposes of this subsection whether or not there 
has been presented or determined any application for a 
declaratory order, for any form of reconsideration, or 
(unless the agency otherwise requires by rule and pro- 
vides that the action meanwhile shall be moperstive) 
for an appeal to superior agency authority. 


2. The Agricultural Marketing Agreement Act of 1937, 40 
Stat. 246, as amended, 7 U.S.C. 601ff, provides in rertinet 
part: * 

*In view of the many amendments to the Agricultural Marketing Rea 
ment Act, which itself constitutes a reenactment of and amendment to 


the Agricultural Adjustment Act as amended, we reproduce the statute 
as it. now appears in Title 7 of she United States Code. 


(29) 
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§601. Declaration of conditions. 

It is declared that the disruption of the orderly ex- 
change of commodities in interstate commerce impairs 
the purchasing power of farmers and destroys the value 

mes agricultural assets which support the national credit 
structure and that these conditions affect transac- 
tions in agricultural commodities with a national public 
'timterest, and burden and obstruct the normal channels 

- of interstate commerce. 
§ 602. Declaration of policy; establishment of price bas- 
ing period; marketing standards; orderty; sup- 

nip to ante ly flow. 
2, 3H is declared to be the policy of Congress— 

;.(1). Through the exercise of the powers conferred 
on the Secretary of Agriculture under sections 601- 
: 604, 607, 608, 608a, 608b, 608c, 608d, 608e-1, 608f-612, 
613, 614-619, 620, 623 and 624 of thistitle, * * *. 

fe . (2) To protect the interest of the consumer by (a) 
me " approaching the level of prices which it is declared to 
‘be the policy of Congress to establish in subsection (1) 
fi of this section by gradual correction of the current level 
at as rapid a rate as the Secretary of Agriculture deems 
to bei in the public interest and feasible in view of the 
current consumptive demand in domestic and foreign 
"markets, and (b) authorizing no action under sections 
601-604, 607, 608, 608a, 608b, 608c, 608d, 608e-1, 608f— 
- 612, 613, 614-619, 620, 623 and 624 of this title which 
_-has for its purpose the maintenance of prices to farmers 
’_; @bove the level which it is declared to be the policy of 
'". Congress to establish in subsection (1) of this section. 
: (3) Through the exercise of the powers conferred 
..upon the Secretary of Agriculture under sections 601— 
~ 604; 607, 608, 6082, 608b, 608c, 608d, 608e-1, 608f-612, 
613, 614-619, 620, 623-and 624 of this title; to establish 
and maintain such minimum standards of quality and 
. «Maturity and such grading and inspection requirements 
“for agricultural commodities enumerated in section 
* = 608(c) (2) of this title, other than milk and its products, 
in interstate commerce as. will effectuate such orderly 
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marketing of such agricultural commodities as will be 
in the public interest. 
(4) Through the exercise of the powers conferred 
- upon the Secretary of Agriculture under sections 601— 
604, 607, 608, 6088, 608b, 608c, 608d, 608e-1, 608f-612, 
613, 614-619, 620, 623, and 624 of this title, to establish- 
and maintain such orderly marketing conditions for any 
agricultural commodity enumerated in sections 608(c) 
(2) of this title as will provide, in the interests: of pro- 
ducers and consumers, an orderly flow of the supply 
thereof to market throughout its normal marketing 
season to avoid unreasonable fluctuations in supplies. 
and prices. : 


§ 608c. Orders regulating handling of commodity. 


(1) Issuance by Secretary. 

The Secretary of Agriculture shall, subject to the pro- 
visions of this section, issue, and from time to time 
amend, orders applicable to Processors, associations of 
producers, and others engaged in the handling of any 
agricultural commodity or product thereof specified i in 
subsection (2) of this section. Such persons are referred 
to in sections 601-604, 607, 608, 608a, 608b, 608¢, 608d, 
608e-1, 608f-612, 613, 614-619, 620, 623, and 624 of 
this title as “handlers.” Such orders shall regulate, in 
the manner hereinafter in this section provided, only 
such handling of such agricultural commodity, or prod- 
uct thereof, as is in the current of interstate or foreign 
commerce, or which directly burdens, obstructs, or af- 
fects, interstate or foreign commerce in such commodity 
or product thereof. 


| 
* * * * | 


(3) Notice and hearing. | 
Whenever the Secretary of Agriculture has reason to 
believe that the issuance of an order will tend to effec- 
tuate the declared policy of sections 601-604, 607, 608, 
608a, 608b, 608c, 608d, 608e-1, 608f-612, 613, 614-619, 
620, 623; and 624 of this title with respect to any com- 
modity or product thereof specified in subsection (2) 

| 
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: 11). Of:this section, he shall give due notice.of and an.oppor- 
tunity for a hearing upon & proposed order. 
- ‘(Ay Finding and issuance of order. 


After such notice and opportunity for’ hearing, the 


~ Secretary of Agriculture shall issue an order if he finds, 


and sets forth in such order, upon the evidence intro- 
dueed.at such hearing (in addition to such other find- 


"ings as may be specifically required by this. section) 


that the issuance of such order and all of the terms and 


-conditions thereof will tend to effectuate the declared 
-_ policy of sections 601-604, 607, 608, 6082, 608b, 608ec, 
~~ 608d, 608e-1, 608f-612, 613, 614-619, 620, 623, and 624 


of this title with respect to such commodity. 


- (5) Milk and: its products;..terms and conditions: of 


orders. 
- In the case of milk and its products, orders issued 
pursuant to this section shall contain one or more of 


‘the following terms and conditions, and (except as pro- 


vided in subsection (7) of this section) no others: 

(A) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fixing, 
or providing a method for fixing, minimum prices for 
each such use classification which. all handlers shall 
pay, and the time when payments shall be made, for 
‘milk purchased from producers or associations of pro- 


ducers. Such prices shall be uniform as to all handlers, 
~ subject only to adjustments for (1) volume, market, 
_ and production differentials customarily applied by the 
handlers subject to such order, (2) the grade or quality 


of the milk purchased, and (3) the locations at which 


delivery of such milk, or any use classification thereof, 


is made to such handlers: 
(B) Providing: , 
(i) for the payment to all producers and associations 


".: of producers delivering milk to the same. handler of 
. , uniform prices for all milk-delivered by them: Provided, 
.. > That, except in the case of orders covering milk prod- 
» ets only, such provision’ is approved or favored by at 


PAS ave 
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‘least three-fourths of the producers ‘who, during:a rep- 


BS resentative period determined by the: Secretary: of Agri- 


“eulture, have been engaged in the.produetion for market 

of milk covered in such order or by producers who, dur- 

~ ing. such representative period, have produced at least 

: three-fourths of the volume of such milk produced for 

o Inarket during such period; the approval required here- 

under shall’ be separate and apart from any other : ap- 

- proval or disapproval provided for by this. section; or 

(ii). for the payment to all producers and associations 

.° + Of producers delivering milk to all handlers of uniform 

- . prices for all milk so delivered, irrespective of the uses 

. made of such milk by the individual handler to whom it 
is delivered; 1 | 


subject, in either case, any to adjustments for (a) vol- 
‘: ume, market, and production differentials customarily 
applied by the handlers subject to such order, (b) the 
grade or quality of the milk delivered, (c) the locations 
at which delivery of such milk is made, and (d).a fur- 
ther adjustment, equitably to apportion the total value 


+ of the milk purchased by any handler, or by all handlers, 


'. milk and its.products in any marketing area shall pro- 


ainong producers and associations of producers, on the 
basis of their marketings of milk daring @ representa- 
’ tive period of time. | 


+ '* * * 4 :* 


(G) No marketing agreement or order soplicable to 


hibit or in any manner limit, in the case of the products 
of milk, the marketing in that area of any milk or prod- 
uct thereof produced in any ESSE area in the 
‘United States. : 


te 
+ * * en ore ee 


“ (8) Oders with marketing agreement. * | 
-Except_as provided in subsection (9) of this section, 


. _ . no order issued pursuant to this section shall become 
‘effective until the handlers (excluding ‘cooperative as- 


ions sociations of producers who are not engaged in process- 
‘s ing, . distributing, or shipping the cominodity or pear 
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thereof covered by such order) of not-less than'50 per 
centum of the volume of the commodity or product 
thereof covered by such order which is.produced or mar- 
keted within the production or marketing area defined 
in such order have signed a marketing agreement, en- 
tered into-pursuant to section 608b of: this title, which 
regulates ‘the handling of such commodity or product 
“ In’ the-same manner as such order, * * *. : 

*. * ® : * * 
(9) Orders with or without marketing agreement. 

Any order issued pursuant to this section shall be- 
come effective in the event that, notwithstanding the 
refusal or failure of handlers (excluding cooperative as- 
sociations:of producers who are not: engaged in proc- 
essing, distributing, or shipping the commodity or 
product thereof covered by such order) of more than 
50 per centum of the volume of the commodity or prod- 
uct thereof (except that as to citrus fruits produced in 
any area producing what is known. as California citrus 
fruits said per centum shall be 80 per centum) covered 
by such order which is produced or marketed within the 
production or marketing area defined in such order to 
sign a marketing agreement relating to such commodity 
or product thereof, on which a hearing has been held, 

‘ the Secretary of Agriculture determines; 

(A) That the refusal or failure to sign a marketing 
agreement (upon which a hearing has been held) by 
the handlers (excluding cooperative associations of pro- 
ducers. who are not engaged in processing, distributing, 

or shipping the commodity or product thereof covered 
by such order) of more than 50 per centum of the 
volume of the commodity or product thereof (except 
that as‘to citrus fruits produced in any area producing 
what. is known as California citrus fruits said per 
centum shall be 80 per centum) specified therein which 
is produced or marketed within the production or mar- 
keting area specified therein tends to prevent the effec- 
.tuation:of the declared policy of sections 601-604, 607, 
608, 6082, 608b, 608e, 608d, 608e-1, 608f-612, 613, 614- 
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619, 620, 623, and 624 of this title with:respect to such 
commodity or product, and 

(B) That the issuance of such order is the only prac- 
tical means.of advancing the interests. of. the producers 
of such commodity: pursuant to the:declared policy, ae 
is approved or favored: 

(i) By at least two-thirds of the producers (extent 
that as to citrus fruits produced in any area producing 
what is known as California citrus fruits said order must 
be approved or favored by three-fourths of the pro- 
ducers) who, during a representative period determined 
by the Secretary, have been engaged, within the pro- 
duction area.specified in such marketing agreement or 
order, in the production for market of the commodity 
specified therein, or who, during such. representative 
period, have been engaged i in the: production of such 
commodity for sale in the marketing area specified i in 
such marketing agreement, ororder,or . 

(ii) By producers. who, during such representative 
period, have produced for market at least two-thirds of 
the volume of such commodity produced for market 
within the production area specified in such: marketing 
‘agreement or order, or who, during such representative 
period, haye produced at. least two-thirds of the volume 
of such commodity sold within the marketing area speci- 
fied in such: marketing agreement or order. 

@ .: * . * a 2. | 
(15) Petition by handler for modification. of order or 
exemption; court review of ruling of Secretary. 

(A) Any handler subject to an order may file a writ- 
ten petition with the Secretary of Agriculture, stating 
that any such order or any provision of any:such order 
or any obligation imposed in connection therewith is 
not in accordance with law and praying for-a- modifica- 

tion thereof or to be exempted therefrom: He shall 
thereupon be given an opportunity for a hearing upon 
such petition, in accordance with regulations made by 
the Secretary. of Agriculture, with the approval of the 
President. After such hearing, the Secretary shall make 
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' d-ruling-upon the prayer of such. petition which shall 


be final, if in accordance with law. -- - : 
-’- (B) The’ District Courts of the United States [in- 
. eluding the district court of .the: United: States for the 
District- of Columbia] in any district in which such 
handler is an inhabitant, or has his principal place of 
“business, are vested with jurisdiction in equity to review 
such ruling, provided a bill in equity for that purpose is. 
filed: within twenty. days from the date of the entry of 
- such ruling. Service of process in such proceedings may 
be had upon the Secretary by delivering to him a copy 
of: the bill of complaint. If the court determines that 
such ruling is not in accordance with law, it shall remand 
such proceedings to the Secretary with directions either 
(1) to make such ruling as the court shall determine to- 
. bein sc¢eordance with law, or (2) to take such further 
' proceedings as, in its opinion, the law requires. The 
pendency of proceedings instituted pursuant to this sub- 
‘section shall not impede; hinder, or delay-the United 
States ‘or the Secretary of Agriculture-from obtaining re- 
lief pursuant ‘to section 608a(6) of the title. Any pro-- 
ceedings ‘brought pursuant to section 608a(6): of this: 
> title (except where brought by way of counterclaim in 
- proceedings instituted pursuant to this subsection) shall 
_: abate whenever a final decree has been rendered in pro- 
ceedings ‘between the. same parties, and covering the: 
same subject matter, instituted pursuant to this: 
subsection. 
: * : oa _* * * 
- : 8). Milk prices. : 
« The:Secretary of Agriculture, prior to prescribing any 
“term ‘in ‘any marketing agreement or order, or ‘amend- 
ment thereto, relating to milk or its products, if such 
term-is to fix minimum prices to be paid:to producers or 
associations of producers, or prior to modifying the price- 
fixed in any such term, shall ascertain the parity prices: 
of such commodities. -The prices which it is declared 
' to be the: policy of Congress to establish in section 602: 
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of this title shall, for the purposes of such agreement, 
order, or amendment, be adjusted to reflect the price of 
feeds, the available supplies of feeds, and other economic: 
conditions which affect market supply and demand for 
milk or its products in the marketing area to which the- 
contemplated marketing agreement, order, or amend- 
ment relates. Whenever the Secretary finds, upon the 
basis of the evidence adduced at the hearing required by 
section 608b of this title or this section, as the case may 
be, that the parity prices of such commodities are not 
reasonable in view of the price of feeds, the available: 
supplies of feeds, and other economic conditions which 
affect market supply and demand for milk and its prod- 
ucts in the marketing area to which the contemplat 
agreement, order, or amendment relates, he shall fix such 
prices as he finds will reflect such factors, insure a suf- 
ficient quantity of pure and wholesome milk, and be in: 
the public interest. Thereafter, as the Secretary finds. 
necessary on:account of changed circumstances, he: shall, 
after due notice and opportunity for hearing, make ad- 
justments in such prices. 

* * * + 
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Giunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,246 
| 
Svave oF MINNESOTA EX REL. MILES Lorb, ATTORNEY GENERAL, 
- Appellant, 
vs. 
Ezra T. BRNSON, SECRETARY OF AGRICULTURE, 
Aepeiee 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANT 


In its opening brief appellant argued that the Secretary 
of Agriculture, in adopting certain provisions of Order 
No. 114, has exceeded a statutory limitation on his power 
designed for appellant’s protection. The state asserts | that 
the resulting present and prospective economic injury, ‘con- 
fers upon it the right to bring to the Court’s attention the 
unlawfulness of the Secretary’s action and, in that proceed- 
ing, to vindicate not only its own interest but the public 
interest as well. Appellee’s brief seeks to avoid these claims 
by arguing that mere economic injury is damnum abeijue 
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injuria and that—in any case—the state is barred from 
maintaining this action parens patriae under the rule of 
Massachusetts v. Mellon.’ In addition, appellee argues that 
§10(a) of the Administrative Procedure Act is of no help 
because appellant is neither a person suffering legal wrong 
nor adversely affected or aggrieved within the meaning of 
any relevant statute. 

This reply brief will show that appellee’s arguments and 
the cases cited in support thereof do not control the issues 
presented by this appeal. 


I 


The Interest Asserted by Appellant Is Entitled to 
Judicial Cognizance and Protection 


Appellant’s complaint alleged that certain provisions in 
Order No. 114 are designed to eliminate the cost advantage 
accruing to regulated handlers who heretofore have pur- 
chased nonfat dry milk powder or fluid milk from sources 
not associated with the market area regulated by Order 
No. 114. It was alleged, too, that these provisions are 
unlawful because of the explicit prohibitions of § 8c(5) (G) 
of the Act. (J.A.5-7) Appellant asserted in its complaint 
and in its main brief that the challenged provisions are, on 
their face, unlawful because beyond the Secretary’s statu- 
tory power to enact. Cf. Denver Union Stock Yard Co. v. 
Prod. Liwestock Marketing Ass’n., 356 U.S. 282. 

The allegations stand undenied that the challenged pro- 
visions of Order No. 114 “prohibit or * * * limit, in the 
case of the products of milk, the marketing” in the Gulf 
Coast Marketing Area of milk or milk products produced in 
1962 U.S. 447. ie fe Oe : : 
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Minnesota. As an area for the production of milk and milk 
products Minnesota ranks second among the states. (Br. 
p. 10) Unquestionably appellant is a “production area” 
within the ambit of the protection intended by Congress 
when it enacted § 8c(5)(G). To deny appellant the right 
to maintain this action is to assume that Congress, while 
carefully assuring appellant’s continued right of access to 
the channels of commerce, at the same time withdrew the 
judicial remedy necessary to enforce that right. The “pre- 
sumption of a right to judicial review”? alone would militate 
against such an assumption. But where, as here, the appli- 
cability of judicial review has been recognized, Stark v. 
Wickard, 321 U.S. 288, 309,° the right becomes more than a 
presumption. It is a mandate from the Supreme Court of 
the United States. 
Appellee’s main reliance is on Tenn. Power Co. v. Tenn. 

Valley Authority, 306 U.S. 118; Perkins v. Lukens Steel Co., 

310 U.S. 113; and Alabama Power Co. v. Ickes, 302 U.S. 464. 
(Appellee’s Brief, 11-13) These cases are often cited as 

holding that mere “economic injury from lawful competi- 

tion is damnum absque injuria and affords no standing to 

*Jaffe, The Right to Judicial Review, 71 Harv. L. Rev. 401, 420-437 
(1957). 

s«# * * When, as we have previously concluded in this opinion, 
definite personal rights are created by federal statute, similar in 
kind to those customarily treated in courts of law, the silence of 
Congress as to judicial review is, at any rate in the absence 
of an administrative remedy, not to be construed as a denial of 
authority to the aggrieved person to seek appropriate relief in 
the federal courts in the exercise of their general jurisdiction. 
When Congress passes an Act empowering administrative agen- 
cies to carry on governmental activities, the- power of those 
agencies is circumscribed by the authority granted. * * *| The 
responsibility of determining the limits of. statutory grants of 
authority in such instances is a judicial function entrusted to 


-the courts by Congress by the-statutes establishing courts and 
marking their jurisdiction. * * *” s Een nt 
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the party damaged to seek judicial relief therefrom.” Faced 
with a challenge to its regulatory power, the Government has 
often sought refuge in these cases,* repeating the quoted 
statement or its variants as an incantation without refer- 
ence to the interests protected by the statute creating the 
regulatory plan. 

A decision that a person suffering economic injury as the 
result of the unlawful exercise of economic regulatory power 
has no right to seek judicial relief, is equivalent to a holding 
that the administrator’s action is unreviewable. If one suf- 
fering economic injury has no right to sue, who does? Since 
availability of judicial review is the rule, the Government’s 
frequent use of Alabama Power Co. v. Ickes, Perkins v. 
Lukens, and Tenn. Power Co. v. T.V.A. reasoning to resist 
challenges to agency action should be limited strictly to the 
Court’s holdings in those cases. 

The Lukens case stands for the proposition that litigants 
have no standing to challenge the violation of statutory pro- 
visions which were not enacted for their benefit. The key to 
the case is found in the statement: 

“Section 3709 of the Revised Statutes requires for 
the Government’s benefit that its contracts be made 
after public advertising. It was not enacted for the 

‘See U. 8. v. Pub. Util. Commission, 80 App. D.C. 227, 151 F. 2d 
609, 610: 

“The United States is seeking, in this case, to establish its 
right to appeal—as a person or corporation affected—from an 
order of one of its own lesser creatures, an administrative 
agency. In doing so, it faces a handicap which has been built 
up, largely at its own insistence, in many decisions which have 
denied such rights to private persons and corporations, or 
which have so severely limited them as to prevent decision 
on the merits; sometimes even to the extent of making impos- 
sible-a consummation of legislative policy and an achievement 
of Congressional intent.” (Citing all of the cases relied on here 
by appellee) 3 : 
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protection of sellers and confers no enforceable rights 
upon prospective bidders.”® | 


The inapplicability of the Lukens case to the issues at bar 
is further indicated by the Court’s assertion that “The Act 
does not represent an exercise by Congress of regulatory 
power over private business or employment.” 

In Alabama Power Co., plaintiff claimed competitive in- 
jury resulting from unlawful federal action. It claimed 
neither the invasion of a recognized legal interest nor the 
violation of a right created by statute. Mr. Justice Suther- 
land was careful to distinguish other cases involving the 
invasion of statutory or common-law rights. The case holds 
only that mere competitive injury will not permit a litigant 
to contest regulatory action. 

In Tenn. Power Co. v. T.V.A. » plaintiff corporations sued 
to enjoin operations of the T.V.A. claiming unconstitu- 
tionality of the statute. The Court denied plaintiffs stand- 
ing to sue because they asserted invasion of no legally pro- 
tected right such as “one of property, one arising out of 
contract, one protected against tortious invasion, or one 
founded on a statute which confers a privilege.”? In that 
context the Court then stated that damage consequent on 
competition, otherwise lawful, is damnum abaque injuria. 

None of the foregoing cases are authority for denying 
appellant the right to maintain this action. The narrow 
holding of the foregoing cases was clearly recognized. by 
this Court in United Milk Producers of Nea Jersey v. 
Benson, 96 U.S. App. D.C. 227, 225 F. 24 527. As appellee 
notes in his brief at page 12, this Court pointed ont in 


5310 U.S. 118, 126.. 
$310 U.S. 118, 128. 
7306 U.S. 118, 137. 
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United Milk Producers that plaintiffs did not rely upon 
any provisions of the Agricultural Marketing Agreement 
Act, nor the Administrative Procedure Act as affording them 
standing to sue. They claimed only competitive injury re- 
sulting from the Secretary’s illegal action in “formulating 
and issuing the order.” This Court correctly denied plain- 
tiffs standing to sue on the authority of the three Supreme 
Court decisions discussed above. Since appellant here relies 
for standing to maintain this action on certain common-law 
and statutory rights (Br. 18), on the specific protections of 
§ 8c(5)(G) of the Act (Br. 19), and on the Administrative 
Procedure Act (Br. 23-32), it becomes apparent that the 
authorities cited by the Government support rather than 
defeat appellant’s right to maintain this action. 

Section 8c(5)(G) of the Act preserves appellant’s right 
to market its products in interstate trade. “Such a right 
created by statute is mandatory in character and obviously 
capable of judicial enforcement.” Stark v. Wickard, 321 U.8. 
288, 303. This right cannot be defeated simply because the 
challenged provisions make no demand nor impose any 
present obligation upon appellant or those whom it rep- 
resents.* U. S. v. Storer Broadcasting Co., 351 U.S. 192; 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S8. 
123; Columbia Broadcasting System, Inc. v. U. S., 316 U.S. 
407. In the Storer Broadcasting Co. case, the Court held 
that as a competitor who might suffer economic injury and 
reduction of income by virtue of an unlawful regulation, 
the company had a right to challenge the regulation though 


At p. 11 of his brief appellee suggests that the state may not 
maintain this action because it is neither a producer nor handler 
regulated by the order, and that the challenged regulations make 
no present demands on appellant. The argument raises a ques- 
tion of ripeness rather than standing. : 


~ 
‘ 


it made no present demand upon it. The Court stated at 
page 199: 

“‘Appellant’s standing to maintain the present suit 

in equity is unaffected by the fact that the regulations 

are not directed to appellant and do not in terms com- 

pel action by it or impose penalties upon it because of 

its action or failure to act. It is enough that, by setting 

the controlling standards for the Commission’s action, 

the regulations purport to operate to alter and affect 

adversely appellant’s contractual rights and business 

relations with station owners whose applications for 

licenses the regulations will cause to be rejected and 

whose licenses the regulations may cause to be revoked.’ ” 


* * * * * | 


“The regulations here under consideration presently 
aggrieve the respondent. The Commission exercised a 
power of rulemaking which controls broadcasters. ‘The 
Rules now operate to control the business affairs of 
Storer. Unless it obtains a modification of this declared 
administrative policy, Storer cannot enlarge the number 
of its standard or FM stations. * * * Storer cannot 
cogently plan its present or future operations. * * oY 
These are grievances presently restricting Storer’s opera- 
tions. In the light of the legislation allowing review of 
the Commission’s actions, we hold that Storer has stand- 
ing to bring this action.” 

The mere existence of the challenged regulations impels 
the dairy industry to conform its operations to the require- 
ments of these regulations. The effect is a restriction, on 
interarea marketing of milk and milk products. (Brief, 13) 
The challenged regulations operate of their own force to 
exclude appellant’s milk products from the channels’ of 
commerce and are therefore ripe for review. U. 8. v. Storer 
Broadcasting Co., supra; see also, B. F.. Goodrich Co. v. 
F.T.C., 93 App. D.C. 50, 208 F. 24 829, ©: 
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II 


A State Has Standing to Protect Its Economy 
Against Unlawful Federal Agency Action 


On page 16 of his brief, appellee states: “It is now 
firmly established that an action cannot be brought by a 
State as parens patriae where, as here, the State seeks to 
challenge federal action.” This statement is patently wrong. 
State of New York v. U. S., 65 F. Supp. 856 (D.C.N.D.N.Y.), 
affirmed 331 U.S. 284; Oklahoma v. U.S. Civil Service Com- 
mission, 330 U.S. 127; Phillips Petroleum Co. v. Wisconsin, 
347 U.S. 672; Public Utilities Commission v. F.P.C., 205 
F. 2d 116 (3d Cir.) ; Florida Citrus Commission v. U. 8., 
114 F. Supp. 420 (D.C.S.D. Florida), judgment vacated on 
other grounds sub nom, Secretary of Agriculture v. U. 8., 
347 U.S. 645. 

In Oklahoma, the state challenged the constitutionality of 
a Civil Service Commission order that would have reduced 
Oklahoma’s share of federal highway funds. The Commis- 
sion, citing cases relied on by appellee here,® resisted the 
state’s right to maintain the action. Distinguishing those 
cases, the Court stated :?° 

“The cases cited by the Government as pointing 
toward lack of power to adjudicate the constitutionality 
of § 12 are inapposite. None deny to a court with juris- 
diction by statute to review the legality of administra- 
tive orders the power to examine the constitutionality 
of the statute by virtue of which the order was entered. 
The authorities in note 2 above, relied upon by the 
Government, do not hold or imply a position contrary 
to our conclusion. In Massachusetts v. Mellon, 262 U.S. 


9330 U.S..127, 134. 
20330 U.S. 127, 138. 
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447, the Commonwealth and others sought secrete to 
enjoin the enforcement of the Federal Maternity Act. 
This Court denied federal jurisdiction, p. 480, because 
no burden was placed upon a state and no right in- 
fringed, p. 482. Perkins v. Lukens Steel Co., 310 U.S. 
118, denied a manufacturer who desired to sell to the 
Government the right to question a government official’s 
definition of ‘locality,’ which the official was required by 
statute to make to determine the minimum wages of the 
‘locality’ under the Public Contracts Act. The denial of 
federal jurisdiction to decide the question was because 
no ‘litigable rights’ to deal with the United States had 
eee bestowed by the statute on the would-be seller, 
pp. 125 and 127. The prospective seller by statute or 
otherwise had nothing to do with the conditions of. \pur- 
chase fixed by the United States. Alabama Power Co. v. 
Ickes, 302 U.S. 464, denied that the power company had 
any enforceable legal right to be free of competition, 
financed by illegal loans, p. 479. This present Oklahoma 
case is differentiated from each of the foregoing by the 
authority for statutory review and by the existence of 
the legally enforceable right to receive allocated grants 
without unlawful deductions.” 


In Massachusetts v. Mellon, supra, standing to sue was 
denied because the claims asserted raised “political” rather 
than judicial questions. Massachusetts sought to enjoin the 
administration of the Maternity Act on the ground that it 
was an unconstitutional invasion of the reserved rights of 
the state and an impairment of its sovereignty. Rejecting 
the state’s right to sue, the Court said: 

“* * * In that aspect of the case we are called upon 
to adjudicate, not rights of person or property, not rights 
of dominion over physical domain, not quasi-sovereign 
rights actually invaded or threatened, but abstract ques- 
tions of political power, of sovereignty, of SEs a 


11262 U.S. 447, 484-485. 
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The right of a state to intervene in behalf of the economic 
welfare of its citizens against unlawful regulations or dis- 
criminatory rates is not affected by Massachusetts v. Mellon. 
Unlawful or discriminatory federal regulatory action result- 
ing in economic injury to a region or a state constitutes a 
legal wrong that the state may vindicate by judicial action. 
Georgia v. Pennsylvania R. Co., 324 U.S. 439 ; State of New 
York v. U. 8., supra. (Brief, 17) Appellee’s attempt to dis- 
miss the latter case as “of no help to appellant” (Appellee’s 
Brief, 18) ignores the District Court’s unequivocal holding 
on the standing question’? and overlooks the reasoning of 
the Supreme Court when it said :1* 


“* * * We assume that a case of unlawful discrimina- 
tion against shippers by reason of their geographic loca- 
tion would be an unlawful discrimination against the 
regions where the shipments originate. But an unlawful 
discrimination against regions or territories is not de- 
dependent on such a showing. As we stated in Georgia v. 
Pennsylvania R. Co., 324 U.S. 439, 450, ‘Discriminatory 
rates are but one form of trade barriers.’ Their effect is 
not only to impede established industries but to prevent 
the establishment of new ones, to arrest the development 
of a State or region, to make it difficult for an agricul- 
tural economy to evolve into an industrial one. * * * 


“If a showing of discrimination against a territory or 
region were dependent on a showing of actual discrimi- 
nation against shippers located in these sections, the case 
could never be made out where discriminatory rates had 
proved to be such effective trade barriers as to prevent 
the establishment of industries in those outlying regions. 
If that were the test, then the 1940 amendment * * ® 
would not have achieved its purpose. * * °” 


1265 F. Supp. 856, 872. 
29331 U.S. 284, 308. 
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The Court then stated at p. 309: 

“We are thus not primarily concerned with the ade- 
quacies of the Commission’s findings showing discrimi- 
nation against actual shippers located in a territory 
[Citing Cases], but with prejudice to a territory as a 
whole.” 


Minnesota is as much a real party in interest here ag were 
Georgia and New York in the cases cited above. In addition, 
the Minnesota Legislature has invested the Attorney Gen- 
eral with power to represent the dairy industry and protect 
it against unlawful trade barriers. (Brief, 14) | 

In Land O’Lakes Creameries v. Louisiana State Board of 
Health, 160 F. Supp. 387, 389, the Court’s refusal to grant 
Minnesota intervention was grounded on a determination 
that the dairy industry of Minnesota was not of “such per- 
vasive importance to * * * Minnesota citizens.” Whether 
the Court had the power to make an independent determina- 
tion with respect to a matter of legislative policy in Minne- 
sota is open to serious question.* The point was not pressed, 
however, because the Court ruled, at page 390: | 

“In recognition of the interest expressed in these and 
similar proceedings by the legislature of the State of 
Minnesota, this court deems it appropriate to exercise 
its discretion to invite the Attorney General of Minne- 
sota to appear in these proceedings as amicus curiae, to 
participate fully in the trial of the case, to examine or 
cross-examine witnesses, and to take other steps deemed 


14See New York Life Ins. Co. v. Cravens, 178 U.S. 389, 398: | 
“But the interests of the State must be deemed to be ex- 
pressed in its laws. The public policy of the State must be 
deemed to be authoritatively declared by its courts. Their 
evidence we cannot oppose by speculations or views of} our 
own. * * *” (See also Ex Parte Worcester County Nat. 

Bank, 279 U.S. 347.) | 

| 
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advisable which will not interfere with the orderly con- 
duct of this action by the parties thereto.” 


The ruling is deemed a complete recognition of the state’s 
right to represent its dairy industry. But there is yet another 
reason why the Land O’Lakes case is different from the pro- 
ceedings here. That was a case involving intervention in 
which other parties had already initiated action and would, 
presumably, carry it on. Furthermore, the State, in that 
case, did not rely for standing on a statutory provision de- 
signed for its protection such as is present here. 


III 


The Language and Judicial Construction of the 
Administrative Procedure Act Confers Upon 
Appellant Standing to Maintain This Action. 


Appellee’s search for Congressional intent in the legisla- 
tive history of the Administrative Procedure Act (Appel- 
lee’s Brief, 18-24) reveals only that the legislative history 
is cluttered, inconsistent, and inconclusive. The Senate 
Committee Report quoted by appellee on page 20 of his 
brief confuses “what must be shown to obtain review with 
what must be shown to win on review.” 3 Davis, Adminis- 
trative Law Treatise (1958), 22.02, p. 212. With respect to 
§ 10(a), the only part of the legislative history that is clear 
and upon which there is agreement by the committees of 
both the Senate and the House is the statement: “This sub- 
section confers a right of review upon any person adversely 
affected in fact by agency action or aggrieved within the 
Meaning of any statute.”?5 


**Sen. Doc. No. 248, 79th Cong., 2d Sess., 212, 276 (1946). 
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A state is a person suffering legal wrong within the mean- 
ing of the antitrust laws. Georgia v. Evans, 316 U.S. 159. 
Denial or violation of a right recognized at common law or 
conferred by statute constitutes a legal wrong. Joint Anti- 
Fascist Committee v. McGrath, 341 U.S. 123, 152 (Frank- 
furter, J. concurring opinion) ; Stark v. Wickard, 321 v. 8. 
288 (Brief, 18-23). 

Since appellant is a person suffering legal wrong within 
the meaning of § 10(a) of the APA, it is unnecessary to look 
for the “specific statutory review proceedings” appellee deems 
so essential to the “adversely affected or aggrieved” Provi- 
sion of §10(a). (Appellee’s Brief, 24) Obviously, if a per- 
son suffers legal wrong, he is at least adversely affected or 
aggrieved. The presence or absence of a statute granting 
judicial review to “parties in interest,” “persons aggrieved,” 
or “any person adversely affected,” is not determinative of 
the applicability of § 10(a). If, as appellee argues on page 24 
of his brief, a specific statutory provision were necessary to 
confer standing on persons “adversely affected or aggrieved,” 
then—of course—§ 10(a) represents only a useless and futile 
gesture by Congress. Appellee’s suggestion: that the phrase 
was included because without it “it might have been con- 
strued as repealing existing statutory provisions authorizing 
actions by adversely affected persons” (Appellee’s Brief, 24) 
lacks conviction, is unsupported by legislative history or 
judicial decisions, and is contrary to every canon of statutory 
construction. 1° 


1677, 8. v. Borden Co., 308 U.S. 188, 198: 

“* * * Tt is a cardinal principle of construction that re- 
peals by implication are not favored. When there are two 
acts upon the same subject, the rule is to give effect to hoth 
- if possible.” 


~ See 1 Sutherland, Statutory Construction, §$§ 2012-2014 (34 Ea. ). 
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It is more reasonable to assume that Congress intended, 
by § 10(a), to confer a right of review on persons adversely 
affected by agency action under statutes that make no 
explicit provision for judicial review. The meaning of ad- 
verse effect or aggrievement would then be found in the rights 
and interests recognized by Congress in the statute creating 
the agency and defining its powers. 

Section 10 of the APA was applied in that way by this 
Court in B. F. Goodrich Co. v. F.T.C., 93 App. D.C. 50, 208 
F. 2d 829. Under its rulemaking power, the F.T.C. had pro- 
mulgated a “quantity limit rule” relating to the allowable 
discount permitted in the sale of tires by manufacturers 
to dealers under the anti-discrimination section of the 
Robinson-Patman Act. Jurisdiction was invoked under § 10 
of the APA, complainants claiming that they were adversely 
affected or aggrieved by the rule. The district court dis- 
missed the suit on the grounds that the plaintiffs were not 
“adversely affected or aggrieved within the purview of 
$10(a) of the Act * * *.”!7 On appeal this Court reversed, 
citing the APA, Columbia Broadcasting System v. U. 8., 
316 U.S. 407, and Stark v. Wickard, 321 U.S. 288. In neither 
Stark nor B. F. Goodrich does the “relevant statute” provide 
expressly for judicial review by persons adversely affected 
or aggrieved. In the Columbia Broadcasting case, the “rele- 
vant statute” is § 402(a) of the Communications Act.2® 
This Court found no difficulty in applying § 10 of the APA 
to the B. F. Goodrich case, nor did it consider significant 


?7Memorandum Opinion, Judge McGuire, dated Nov. 25, 1952, 
reported in CCH, Trade Cases, 1952-1958, p. 67,988. 
1847 U.S.C. § 402(a), 48 Stat. 1093 (1934). 
“Any proceeding to enjoin, * * * any order of the Com- 
mission under this chapter (except those appealable under 
subsection (b) of this section) shall be brought as provided 
‘ by and in the manner prescribed‘ in chapter 19A of Title 5.” 
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the presence or absence of a statutory review provision in 
the “relevant statute.” The F.T.C. rule operated to control 
the contractual relationships and distribution practices of 
the tire manufacturers and dealers. They were therefore 
“adversely affected.” The “relevant statute” disclosed “the 


consequences of noncompliance.”?® This Court wisely held 
that the plaintiffs were not required first to violate the rule 
to test its lawfulness. | 
Appellee points to Kansas City Power & Light Co. v. 
McKay, 96 U.S. App. D.C. 273, 225 F. 2d 924, cert. denied 
350 U.S. 884, as requiring a different result. He fails, how- 
ever, to perceive the crucial distinction, which this Court 
so clearly saw, between that case and the kind of case pre- 
sented here. Looking to the “relevant statute” this Court 
observed :?° | 
“Neither the Rural Electrification Act, the Flood 
Control Act of 1944 nor the ‘continuing fund’ and other 
appropriation acts referred to in these proceedings pro- 
vides for judicial, or indeed even administrative, review 
of action taken by the respective agencies. * * * Nor 
do the statutes here create funds to which appellants 
have a specific right—a right not abridgeable by illegal 
administrative action—as had the State of Oklahoma in 
the road funds involved in State of Oklahoma v. United 
States Civil Service Commission, * * * or as the milk 
producers had to the fund for support payments in 
Stark vy. Wickard, * * *. The statutory scheme now 
before us clearly contemplates Congressional, rather 
than judicial, review of the governmental activities here 
in question, all of which are non-regulatory * * *, 
* * * The continuance of defendants’ activities here 
complained of is * * * subject to review by Congress 
acting each year on the appropriations sought by the 


19208 F. 2d at 834. 
20225 F. 2d at 980: 
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defendants. It is not—under the controlling precedents 
—subject to review by this court.” (Footnote references 
omitted ) 2? 


21Particularly relevant to this proceeding is this Court’s comment 
at 225 F. 2d at p. 931, footnote 11: 

“Appellants contend that they are members of a special 
class for the benefit and protection of which the statutes in 
question imposed a duty on the defendant public officers to 
refrain from acting as they have done. But we find nothing 
in the statutes which creates any duty to benefit and protect 
public utility companies. * * *” 

Compare § 8c (5) (G) of The Agricultural Marketing Agreement 
Act, 7 U.S.C. 608¢ (5) (G). 
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CONCLUSION 


In Philco Corp. v. F.C.C., 103 App. D.C. 278, 257 F. 24 656, 
cert. denied 358 U.S. 876, this Court recognized Philco’s 
standing “to advance reasons which might influence the Com- 
mission in making a decision in the public interest.” It fol- 
lows necessarily that the same reasoning would support the 
right of persons adversely affected to bring to the attention 
of the court unlawful administrative action affecting the 
public interest. Seatrain Lines v. U. &., 152 F. Supp. 619, 
624-626, affirmed per curiam 355 U.S. 181. For that reason, 
alone, appellant should be granted the right to maintain this 
action. Appellee’s violation of a statutory duty imposed upon 
him for appellant’s protection reenforces and atrengthens 
that right. 

For the reasons asserted in appellant’s main brief and 


for the foregoing reasons this Court is requested to reverse 
the judgment of the district court. 
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IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,246 


STATE OF MINNESOTA EX REL. MILES LORD, 
ATTORNEY GENERAL, 
Appellant, 
VS. 
EZRA T. BENSON, SECRETARY OF AGRICULTURE 
Appellee. 


APPEAL FROM THE UNITED States District Court 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF THE STATE OF WISCONSIN, AMICUS CURIAE 


JURISDICTIONAL STATEMENT 


The state of Wisconsin files this brief, amicus curiae, 
pursuant to the provisions of rule 18 (J) upon the written 
consent of both parties hereto, which statements of consent 
are filed with this court. 


The state of Wisconsin is not concerned with any ace 
of this case, except the right of a state to represent its citi- 
zens as parens patriae in a matter which affects a major in- 
dustry of such state, and consequently the economic well 
being of a large body of its citizens and of the state itself. 
Consequently, it accepts as a basis for arguments the state- 
ment of the case and of the statutes involved presented by 
the appellant. 
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ARGUMENT 


A STATE IS A PROPER PARTY TO BRING AN AC- 
TION IN THE CAPACITY OF PARENS PATRIAE 
TO OPPOSE A DEVELOPMENT WHICH 
THREATENS TO DEPRIVE ITS DAIRY INDUS- 
TRY OF UNRESTRAINED ACCESS TO SOME 
OF ITS LOGICAL MARKETS 


The state of Minnesota, appearing through its duly 
constituted officer, the Attorney General, and acting pur- 
suant to an act of its legislature is seeking to preserve and 
expand the economic opportunities of a large number of 
its citizens engaged in one of its major industries, dairying. 


It asserts that the total value of its dairy products per 
annum approximates 280 million dollars and that 85% of 


its dairy products are exported. For the purposes of this 
argument, these assertions must be accepted as facts. 


It is our view that the existence of such facts establish 
Minnesota’s right to proceed in its capacity as parens patriae 
under the principles adopted in Georgia v. Pennsylvania 
R. Co., (1945) 324 U. S. 439, 65 S. Ct. 716, 89 L. Ed. 1051, 
and Penna. v. West Virginia, (1923) 262 U. S. 553, 43 S. 
Ct. 658, 67 L. Ed. 1117. (Cf. State of Wisconsin v. Federal 
Power Commission, (1945) 325 U. S. 880, 65 S. Ct. 1575, 
89 L. Ed. 1996, 147 F. 2d 743, also (1953) 345 U. S. 934, 73 
S. Ct. 794, 97 L. Ed. 1362, 197 F. 2d 472.) 


These cases in turn are based on numerous similar 
cases which have recognized the right of a state to bring an 
original action to abate a nuisance: Missouri v. Illinois & 
Chicago District, (1901) 180 U. S. 208, 21 S. Ct. 331, 45 L. 
Ed, 497; Kansas v. Colorado, (1902) 185 U. S. 125, 22 Ss, 
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Ct. 552, 46 L. Ed. 838; New York v. New Jersey, (1921) 

256 U. S. 296, 41 S. Ct. 492, 65 L. Ed. 937; Wyoming v. 
Colorado, (1922) 259 U. S. 419, 42 S. Ct. 552, 66 L. Ed. 999; 
Wisconsin v. Illinois, (1929) 278 U. S. 367, 49 S. Ct. 163, 
73 L, Ed. 426; Georgia v. Tennessee Copper Co., (1907) 206 
U. S. 230, 27 S. Ct. 618, 51 L. Ed. 1038. To resolve ques- 
tions involving the diversion or overflow of water: Ka’ 

v. Colorado, (1902) 185 U. S. 125, 22 S. Ct. 552, 46 L. Ed. 
838, also (1907) 206 U. S. 46, 27 S. Ct. 655, 51 L. Ed. 956; 
Connecticut v. Massachusetts, (1931) 282 U. S. 660, 51 S. 
Ct. 286, 75 L. Ed. 602; North Dakota v. Minnesota, (1923) 
263 U. S. 365, 44 S. Ct. 138, 68 L. Ed. 342. To enforce con- 
tracts between states: Kentucky v. Indiana, (1930) 281 
U.S. 163 50 S. Ct. 275, 74 L. Ed. 784; Virginia v. West Vir- 
ginia, (1907) 206 U. S. 290, 27 S. Ct. 732, 51 L. Ed. 1068. 


In the case of Georgia v. Pennsylvania Railroad Com- 
pany, supra, the state filed a bill charging a conspiracy 
against some 20 railroad companies. The essence of the 
complaint was a charge of conspiracy among the defend- 
ants in restraint of trade and commerce among the states 
based upon an arbitrary and noncompetitive fixing of rail- 
road rates which was injurious to the state of Georgia. 
The damages as set forth in the complaint were that oe 
result of the conspiracy was (p. 444): 


“*(a) to deny to many of Georgia’s products aa 
access with those of other States to the national marr 
ket; 


(b) to limit in a general way the Georgia oon 
to staple agricultural products, to restrict and curtail 
opportunity in manufacturing, shipping and commerce, 
and to prevent the full and complete utilization of ane 
natural wealth of the State; 
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(c) to frustrate and counteract the measures tak- 
en by the State to promote a well-rounded agricultural 
program, encourage manufacture and shipping, provide 
full employment, and promote the general progress and 
welfare of its people; and 


(d) to hold the Georgia economy in a state of ar- 
rested development.’ ” 


After pointing out that Georgia had included a make 
weight allegation that it was injured as a proprietor, the 
court stated at p. 447: 


“* * * But Georgia is not confined to suits designed 
to protect only her proprietary interests. The rights 
which Georgia asserts, parens patriae, are those arising 
from an alleged conspiracy of private persons whose 
price-fixing scheme, it is said, has injured the economy 
of Georgia. Those rights are of course based on Fed- 
eral Laws. The enforcement of the criminal sanctions 
of these acts has been entrusted exclusively to the Fed- 
eral government. See Georgia v. Evans, supra (316 
US p. 162, 86 L. ed 1350, 62 S Ct 972). But when it 
came to other sanctions Congress followed a different 
course and authorized civil suits not only by the United 
States but by other persons as well. And we find no 
indication that, when Congress fashioned those civil 
remedies, it restricted the States to suits to protect 
their proprietary interests. Suits by a State, parens 
patriae, have long been recognized. There is no ap- 
parent reason why those suits should be excluded from 
the purview of the anti-trusts acts.” 


And at page 450 the court stated: 


“It seems to us clear that under the authority of 
these cases Georgia may maintain this suit as parens 
patriae acting on behalf of her citizens though here, 
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as in Georgia v. Tennessee Copper Co. supra (206 US 
p 237, 51 L ed 1044, 27 S Ct. 618, 11 Ann Cas 488), we 
treat the injury to the State as proprietor merely as 
a ‘makeweight.’ The original jurisdiction of this 
Court is one of the mighty instruments which the 
framers of the Constitution provided so that adequate 
machinery might be available for the peaceful settle- 
ment of disputes between States and between a State 
and citizens of another State. See Missouri v. Illinois, 
supra (180 US pp 219-224, 45 L ed 504-506, 21 S Ct. 
331); Virginia v. West Virginia, 246 US 565, 599, 62 L 
ed 883, 889, 38 S Ct 400. Trade barriers, recriminations, 
intense commercial rivalries had plagued the colonies. 
The traditional methods available to a sovereign for 
the settlement of such disputes were diplomacy and 
war. Suit in this Court was provided as an alternative. 
Missouri v. Illinois, supra (180 US p 241, 45 L ed 512, 
21 S Ct 331); Georgia v. Tennessee Copper Co. supra 


(206 US p 237, 51 L ed 1044, 27 S Ct 618, 11 Ann Cas 
488).” | 


And at page 451 the court stated: 


“* * * Tf we denied Georgia as parens patriae the 
right to invoke the original jurisdiction of the Court 
in a matter of that gravity, we would whittle the cgn- 
cept of justiciability down to the stature of minor or 
conventional controversies. There is no warrant for 
such a restriction.” 
The court allowed the bill to be filed. : 


The case of Penna. v. West Virginia, 262 U. S. 553 
involved an attempt by the state of West Virginia to 
prohibit absolutely the export of natural gas from the state 
of West Virginia to the states of Pennsylvania and Ohio 
under certain circumstances. In that case the Supreme 
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Court both granted permission to file a bill of complaint 
and granted an injunction against the enforcement of the 
State statute which attempted to affect the prohibition. In 
discussing the question of whether the complaint set forth 
a justiciable controversy, the court stated at pp. 591 and 
592 as follows: 


“The attitude of the complainant states is not that 
of mere volunteers attempting to vindicate the freedom 
of interstate commerce or to redress purely private 
grievances. Each sues to protect a twofold interest,— 
one as the proprietor of various public institutions and 
schools whose supply of gas will be largely curtailed 
or cut off by the threatened interference with the inter- 
state current, and the other as the representative of the 
consuming public whose supply will be similarly af- 
fected. Both interests are substantial and both are 
threatened with serious injury. 


“Each state uses large amounts of the gas in her 
several institutions and schools,—the greater part in 
the discharge of duties which are relatively imperative. 
A break or cessation in the supply will embarrass her 
greatly in the discharge of those duties and expose thou- 
sands of dependents and school children to serious dis- 
comfort, if not more. To substitute another form of 
fuel will involve very large public expenditures, 


“The private consumers in each state not only in- 
clude most of the inhabitants of Many urban commun- 
ities, but constitute a substantial portion of the state’s 
population. Their health, comfort, and welfare are seri- 
ously jeopardized by the threatened withdrawal of the 
gas from the interstate stream. This is @ matter of 
grave public concern in which the state, as the repre- 
sentative of the public, has an interest apart from that 
of the individuals affected. It is not merely a remote 
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or ethical interest, but one which is immediate and 
recognized by law.” (Emphasis supplied.) | 
The court then went on to point out that natural gas 
was a lawful article of commerce, and that a state law which 
would prevent the transmission in such commerce of the 
gas was a regulation of interstate commerce and a probs, 


tive interference. 


In the case of Georgia v. Tennessee Copper Co, 
206 U. S. 230 the state of Georgia sued to join the copper 
company defendants from discharging noxious gases over 
the territory of the plaintiff state. In its opinion the court 
stated at 206 U.S. p. 238 as follows: 


“It is a fair and reasonable demand on the part ot 
a sovereign that the air over its territory should not be 
polluted on a great scale by sulphurous acid gas, that 
the forests on its mountains * * * should not be further 
destroyed or threatened by the act of persons beyond 
its control, that the crops and orchards on its hills 
should not be endangered from the same source. If 
any such demand is to be enforced this must be, not- 
withstanding the hesitation that we might feel if the 
suit were between private parties, and the doubt 
whether for the injuries which they might be suffer- 
ing to their property they should not be left to an action 
at law.” 


We think the doctrine spelled out by these cases exactly 
fits the case at bar. If the matters alleged by Minnesota 
are correct—which can be determined only if the court 
below is reversed—then the results of the disputed market- 
ing order may be (a) to deny Minnesota’s dairy products 
equal access to certain markets; (b) to limit the develop- 
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ment of that part of its economy which is dependent upon 
the dairy industry; (c) to frustrate and counteract its efforts 
to promote and expand its dairy industry; and (d) to pre- 
vent the full and complete utilization of its natural wealth 
and hold the economy in a state of arrested development. 
This alleged result clearly threatens the employment op- 
portunities and economic welfare of a substantial number of 
its citizens, 

That this paraphrases the complaint in Georgia v. Penn- 
sylvania R. Co., supra, illustrates how applicable the doc- 
trine of that case is. 


CONCLUSION 


We respectfully submit that the state of Minnesota has 


a real and vital interest in this matter, is entitled to appear 
in its capacity as parens patriae for the large body of its 
citizens dependent upon the dairy industry, and is entitled 
to be heard on the merits of the case herein. 


Date: November 2, 1959. 
JOHN W. REYNOLDS 
Attorney General of Wisconsin 
N. S. HEFFERNAN 
Deputy Attorney General 
GEORGE F. SIEKER 
Assistant Attorney General 


WILLIAM E. TORKELSON 
Attorney at Law 


